Reading # 13

Duress and Necessity
Necessity Defense

1. On sweltering summer day, a woman sees a baby that has been left locked in a hot car parked along the street. Concerned about the baby’s welfare, she breaks a window of the car with a brick and pulls the baby out. If she is charged with “destruction of property belonging to another,” would she be entitled to assert necessity as a defense? See MPC § 3.02.

2. What’s the point of the “necessity defense”?

Nelson v. State 

1. What did D do that got him into trouble with the law?

2. What was the crime that D was convicted of?

3. What was the defense that D asserted?

4. What are the elements of the necessity defense according to the charge to the jury?

5. What was D’s objection to this instruction?

6. What is the rationale of the necessity defense?

7. What does the appellate court list as the “three essential elements” of the necessity defense? Are they essentially the same as those stated in the trial court’s instruction to the jury, above?

8. D contended that the necessity defense is available to a person who reasonably believes an emergency exists and there’s no reasonable alternative, even if that belief was mistaken. Is this a correct statement of the law?

9. Even though the instructions may have been wrong on the reasonable-belief issue, the court said it was harmless error and the conviction should be upheld anyway. Why wasn’t D entitled to assert the necessity defense in any event?

10. Janice’s ex was far behind on his child support payments and she had no food to give the kids for dinner. Janice shoplifted 2 cans of soup and an carton of milk from a nearby supermarket. Can she assert the necessity defense? See note 2 (p. 585)

11.  A group of hikers out for the day were caught in a sudden and unpredicted  blizzard on a mountainside. Unprepared to survive the night in the open, they broke into a cabin, used some of the firewood and ate some of the food. Can the hikers assert the necessity defense? How (if at all) is their situation different from Janice’s? 

12. A 12-year old boy is in desperate need of a transfusion of rare blood type. Without it he will probably not survive. Denman has the correct blood type, but refuses to give it. Suppose some concerned medical technicians take it on themselves to forcibly draw the needed blood from Denman’s arm? Should the necessity defense apply? (Note: FWIW, the law allows persons to be forced to undergo blood testing provided there is a warrant.) 

13. Would your answer to the previous question be different if Denman said he’d be willing to provide the needed blood, but only if he receives $1000 for it? How about if he demands $1,000,000?

14.Suppose now that a 12-year old boy is in desperate need of a kidney transplant and he will die prematurely without one.  Medically speaking, Eleanor would be an ideal donor and, according to medical science, people can live a perfectly normal life with only one kidney. What is more, under a local statute Eleanor would be at the front of the line to receive a new kidney herself if she ever needs one. Applying the law of necessity as delineated in Nelson, would it be justifiable remove one of Eleanor’s kidneys in order to save the 12-year old?

The Queen v. Dudley and Stephens 

1.As we have preciously studied, persons have a right to kill in self-defense or to protect the life of another. But is that right limited to killing attackers, pr persons reasonably believed to be attacking or threatening attack?

2. Did the judges in Dudley and Stephens think that they themselves could follow the rule that they were imposing on Ds?

3. Consider Lord Bacon’s “plank” hypothetical, discussed in Dudley and Stephens. Do you agree with Lord Bacon that the second person arriving at the plank would be justified to save himself by thrusting the first one off the plank and into the sea? Why not—after all, why should the first person to reach the plank be more entitled to it than the second person? 

3. Mary and Jodie are conjoined twins who were born with two separate brains but only one effective heart and pair of lungs, digestive tract, etc. When they are still less then two years old, it is medically determined that they will both soon die if left conjoined. However, Jodie could live into adulthood and perhaps even old age if the two girls are surgically separated and Jodie is allow the “keep” the shared heart, lungs, etc. According to the law of necessity as delineated in Dudley and Stephens, would it be justifiable to perform the operation, even if Mary will surely die (be killed) in the process?

Duress  

1. Suppose a mother is in a bank with her two children when a robber comes in. The robbers points the gun at one of the children, hands the mother a bag, and orders her to fill the bank's money into bag. The mother complies. Is she guilty of bank robbery? Look at MPC § 2.09.

The common law is a little more complicated:

United States v. Contento-Pachon 
1. What crime was D convicted of?

2. At trial, D offered evidence to prove two defenses. What were they? Did the court allow the evidence to be presented? Why?

3. What facts did D allege in support of his duress claim?

4. Why didn’t D go to the police to report the threats?

5. What are the 3 elements of duress?

6. Did D have good reasons to believe that the threats would be carried out? Based on what?

7. On what basis did D contend that there that D had no reasonable opportunity to escape? Was he physically constrained?

8. How did this court define the defense of necessity?

9. What were the “two evils” in this case?

10. Did the court allow D to assert the defense of necessity? For what two reasons?

11. What are the elements of duress under the MPC (see MPC § 2.09)?

12. In your opinion, should duress be allowed as a defense to crime?

* * * * * *

People v. Unger– no questions (not assigned)

* * * * * *
People v. Anderson – no questions (not assigned)
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