Reading # 7     

Homicide—Murder

Introductory (“Overview”

1. What is the common-law definition of murder?  List the three elements.

2, Notice the “unlawful” element. Not all killings are unlawful (by far). Can you think of a situation in which a killing would be lawful? 

3. What does “malice aforethought” mean? What four distinct mental states does it refer to?

California Murder Statutes

1. How many degrees of murder are there in California? 

2. What is first-degree murder in California (summarizing the principle categories)?

3. What is second-degree murder in California?

4.  What is the basic definition of manslaughter in California?

5. What are the two kinds of manslaughter in California?

6. How many degrees of murder are there in New York? 

7.  What is second-degree murder in New York (summarizing the principle categories)?

8. What is first-degree murder in New York? 

9. Does New York have any special provision for pre-meditated-type murders?

10. Does the New York statute require “malice aforethought” in order for a killing to be considered murder? Or does it take a different approach?

11. How many degrees of manslaughter are there in New York? 

12.  What, primarily, is second-degree manslaughter in New York?

13. What, primarily, is first-degree manslaughter in New York? (Focus on (1) and (2))

14. What, primarily, is criminally negligent homicide in New York?

15. How many degrees of murder are there in Pennsylvania? 

16. What is first-degree murder in Pennsylvania? (Caution! Be sure to read the entirety of § 2502, including the definitions, before answering). 

17. What is second-degree murder in Pennsylvania?

18. What is third-degree murder in Pennsylvania?

19. Does the Pennsylvania statute require “malice aforethought” for a killing to be murder? Or does it take a different approach?

20. What are the two kinds of manslaughter in Pennsylvania? 

People v. Eulo —

1. What was the crime that Ds were convicted of?

2. What did Ds actually do? Did their conduct cause death more or less immediately? Explain.

3. What was the defense asserted by Ds?

4. What, apparently, was the doctors’ immediate motivation for taking the victims off the respirator?

5.  What appear to have been the traditional criteria for determining when death occurs? Why didn’t those criteria seem to work well in this case (or in the modern medical context generally)?

6. What is the alternative criterion (or definition) of death that is gaining favor?

7. Has the new criterion (or definition) of death generally replaced the traditional one?

8. Did the New York court follow the Keeler approach and define statutory word “death” by looking to the definition it would have had at common law at the time the statute was adopted?

9. Had the Legislature given any indication how it felt about introducing “brain death” into New York law as a criterion? 

10. So, what criterion of death did the court come up with?

Total retribution: 

“Total retribution” is the idea that, in fixing punishment the court should take into account not only the direct harm to the victim but also the harms to family and friends of the victim and to society as a whole:

“Courts and scholars have largely neglected … [t]he more remote harms caused by offenders’ conduct, such as the effects of their offenses on the families and friends of their victims or the effects of criminal conduct on society in general, are pervasive in communities across the nation. This Article … asserts that accounting for these more remote harms would better reflect the basic tenets of retributivism.” Meghan J. Ryan, Total Retribution, http://ssrn.com/abstract=1751784

Does this make sense? If so, should we likewise give murderers credit for the lives they save by making organs available for transplant? 

State v. Guthrie—

1. What was the crime that D was found guilty of?

2. What is first-degree murder in West Virginia?

3. What is second-degree murder in West Virginia? Can be “intentional” without being premeditated?

4. What did D do that allegedly constituted first-degree murder?

5. What were D’s personal emotional problems, and what difference should (did) they make?

6. What did D claim was wrong with the jury charge at trial? 

7. Did the appellate court agree with D that that the trial court failed to adequately inform the jury concerning the difference between first and second degree murder?

8. The prosecution and trial court relied on past cases holding that no “particular length of time” has to pass in order for intent to be premeditated and that the intent to kill can “immediately precede” the killing. Did the appellate court agree with these cases? Why not?

So, what does the prosecution now have to show in order to prove premeditation?

9. Do you think there should there be a legal distinction between premeditated killing and killings that are “merely intentional” (impulsive but not legally “provoked”)? Is premeditated murder really morally worse?

Consider the following two cases.

Midgett v. State

1. What was the crime that D was convicted of?

2. What is first-degree murder in Arkansas?

3. Did Ds conduct fall within the Arkasas definition of second-degree murder? Did it constitute any kind of murder?

4. Based on what factual conclusions did the court hold that the evidence supported a conviction for second-degree murder but not for first degree? 

5. The dissent argued that it was for the jury to determine the degree of murder that D committed. What was the majority’s response to that?

State v. Forrest 
1. What was the crime that D was convicted of?

2. What was it that D actually did?

3. D argued that submitting the first-degree murder charge to the jury was improper? What was the basis of this argument?

4. How are premeditation and deliberation ordinarily shown? By direct proof or by circumstantial evidence? For example, what?

6. Were any of these factors particularly prominent is this case? What was pretty strong evidence that supported an inference of premeditation?

7. On a moral scale, who do you think was most evil? Guthrie, Midgett or Forrest? Who was considered to have committed the most serious offense? Does this make sense?
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