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FRom:

COMMENT

ELIMINATIVE MATERIALISM, NEUROSCIENCE
AND THE CRIMINAL LAW

Axorsw E. LELLNGt

H. As [Uustration: Benjemin Libet and the Delsy
of Conscious Intention

To sum up the story thus far, this Comment began by describing
the legal system’s reliance on traditional psychological notions, and
revealing the potential gap between modern cognitive theories and
legal conceptions. It then noted the law's willingness to entertain
biologybased explanations of behavior and explored the potent
climinativist mixture of revisionism 2nd biologybased support.
Although the major folk-psychological theories were not prima facie
failures, they were unable to remove the eliminativist threat to 2
legal system reliant on folk psychology, and our foray into cognitive
theory ended with a description of Dennett’s cutting-edge vision of
consciousness.

Besides a proposal that we completely discard the current legal
system, it is difficult to make reformative suggestions for the
criminal law based only on the general climinativist platform. There
s, however, current neuroscientific evidence that seems to require
some legal revision. An assessment of recent research concerning
the *voluntary act” wil illustrate the potential difficulties presented
by an eliminative approach to law.

We have secn that the “volitional theory” underlying the law is
actally an essential element of folk psychology.™® an clement

7 Posed ehctorically here, some options are sericusly comsidered infes part V5.
3 To recap: Beliefs and desires develop into intentions, and 2 voliion, o
“willing of bodily movement s the executory staie between the inication and
physical action. See ruprs notes 27-32 and accompasying tex: (discussig actus reus).
Note the distinction between “volions” and “lsicatioss’—you =@ 2 bodily
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that s deeply ngrained ™ There is no lack oflega theorising on
this subject but e of it deas with peuroscientific indings
in reladon to the criminal law's voluntary act requirement’

This is unfortunate, since some fascinating work has been done in
this area Recent emphasis on neurophysiology’™ has rencwed
interest in research on cerebral processes pursucd by Dr. Benjamin
Libet in the late 1970s through 1985." Libet's experiments were
fairly straightforward. He instructed his subjects o sit facing a
clock and concentrate on a revolving spot on its face. At random

movement: what you iniend 10 do with t i something ese entrely. Obviously,
volitions are not the same a8 actual act. If your let arm is paralyzed and you will it
1o move, you bave exerciacd  volion. but not 38 acion.

T Follprychelogy does mot e more basic than the asercion that human beings
are respoasible for thcir boddy movemenu. Lepal injoaciions based oa this
sssampiion are tmcles. Se eg. Exodus 201317 (Ten Commandments). Ia fact, the
Talonad bas an interesting pasiage on the mens rea/actus rews requirements. Sar
BASTLONIA TALMLD, Seder Newiin, Traciate Sashedrin, 912915 (lsidore Epuicia
1rams. 1935 (rclting s parable in which 2 lume man, dircciog a blind mas, is thes
sble 10 scal some i) ser aio ARISTOTLE, supre mote 10, 3¢ 478 (discussing acts in
sccordance with opiniona).

For 3 more romante mediation on the moral sgrficance of personal chaice.
see Stcinbedt’s East of Eden:

The American Standard tramslation [of the Old Testamen] onders men 0

The King James translation makes 3 promise in
“Thou shalt” measing that men will surcly trumph over sin. But the
foriginal] Hebrew word, the word fimshei~"Thou mayca™—that gives 3
chaice.. Tt might be the most important word in the world. ...

Wh, that makes 2 man great, that gves bim sature wich the gods,
for in bisweaknes and his i 0 his merder of his brodber be has s

the great choice. He can choose his course nd fight & through and win.
JOvN STENSECK. EAST OF EDEX 398 (Penguin Books 1965) (1952).

5 S eg. HOLNES, roprs mote 28, 2 54: MOGKE, refes mote 29; GLAWELE
Wiisaws, CaaaAL Law §§ 8. 17, 157 (24 od. 1961 LA Hart Ack of Wikl end
Logel Responsibity. in PREEDOM AXD THE WEL 38 (DF. Pears e<., 1963).

T4 Saunders does skint some copnitive phiosophy, bet 1 dutlt asumption
wnderles i cmire proporal oa the velition act connecion. Se Saunders e note
100, 2 454. Moore bas givea » recent and more thorough review of the subject. S
'MOORL supre mote 29.

e SCI. AN sepra note 12.

AT SR e e 5
Berjamin Liber, Unconsions Cerebrad Inititive and the Roke of Conscions Will in
Voluniary Action, § BEHAVIORAL & BRAIN SCI. 529 (1985) hercinafier Libe, Coriral
Iniiaio) Libet later refines the conclusions reached in tha arice n responac to
peer commentary. S Benjamin Libet, The Timing o & Subictive Experience, 12
BeATORAL & BRAN Sci. 183 (1999) [bercinafier Liber, Subjcive Experencel;
Benjamin Liber, Are the Menial Enperiences of Wil end Significant or the
Prrformance o « Vobuniary Ad, 10 BERATIORAL & BRASN Scx. 783 (1987) (hereinatter
Liber, Menial Experince.
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times after the beginning of the test, the subject spontaneously
flexed the fingers or wrist of his right hand, paying close attention
to the spot's position at the onset of the desire or urge to act.!'®
Simultaneously, Libet monitored the onset of the cerebral processes
that initiate voluntary acts via electrodes attached to the scalp of the
subject™  Libet then compared the time of initiation for cere-
bral processes with the time the subject designated as the first
moment he became aware of desiring to act™ What Libet found
after more than forty trials was that onset of cerebral
preceded conscious intentions by almost a third of a second (300
milliseconds).? In plain English, Libet found that the brain
initiates action *before there is any . . . subjective awareness that
such a decision has taken place.”™ It begins movement long
before you are aware of desiring movement.

After digesting this for 2 moment,™ the implications are, for
most, quite starding. Libet’s straightforward finding has stopped us
in our legal tracks, as we are left passively watching the actions our
unconscious neurophysiological processes™ decide to take.
Before insisting that Libet must have performed the experiment
incorrectly, the reader should know that the procedure is not
complex by neuroscientific standards and has been replicated.®®

9 Sep Liber, Corebral Inisiiice, suprs ote 218, at 52930.

T Ser id. These cerebral processes were measured by an clectrophysiological
“readiness potential (RP)," which i 2 “scalprecorded slow negative shift i electrical
potential generaicd by the brain.” 14 3t 529. These RPs always precede voluntary
bodily movements. Se id.

T Sorid. 20 532,

2 See id. 3t 529, Within the framework of chemical reactions, 00 millseconds
s 1 considerable amount of time.

‘Also, Libet's experiment targeied *spontaneous” 11 opposed 10 *pre-planncd®
actions, though Libet sees no reason for there o be 3 physiological differcnce.
between the two. Seeid. a1 536. Similariy,the distinction would make litJe difference
for our purposes. For example, 2 general intention to kil someone must be followed
by specific, “spontancous” intentions, such 13 when xacly Lo raise the ifle,and when
exsetty 1o pull the trigger. Actions iovlving no pre-planned general intentions. such
25 killing in response to provocation or atiack, are dealt with infre part V322

T Liber, Coebral Initiatio, s5pra note 218, at 536.

T4 would advise doing s0. Our common psychological notions are decply
entrenched, and Libet's pronouncement is extremely counterintuidve. The menial
selfdiscipline required to envision this s 0na par with removing Dennetr’s “Cartesian
Theater Ser supra note 111 and accompanying text.

5 Recall the previous assertion that most cerebral processes normally occur

Sously. See rupra notes 21023 and accompanying text.

e, eg. R Nidtinen, Brain Physiciogy and the Uncomsciows Initiction of
Moormenss, 8 BERAVIORAL & BRADY SCL. 549 (1985). Niitinen even tried to *fol” his-
‘own brain by avidly reading 2 book and then suddenly acting on 3 completely
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So much for the neuroscientific difficulties of the criminal law
being mosty *conjecture.”®’ Rodney Cotterill has described
Libet's findings as “devastating . . . to the dogma of free will,"?*
and Libet himself appears to view volitions as epiphenomena: They
themselves do no *causing” of bodily movements, but because of the
unconscious nature of the initiating cerebral processes, they let you
think that they did.*® Our next question glaringly presents itself:
How do we hold individuals legally responsible for their bodily acts
if unconscious processes dictate those bodily acts? Are all those
determinists right, after all?

spontancous decision to move about. His brain was not deceived. laluation of

cerebral processes preceded his unpredictable outbursis by a sizeable period. Se id.
processes pr

at549. Naitinen points out that consistent moniloring of a subject’s readiness

potentials would reveal in advance when the subject was going to *experience an

intention.” 12,

Liber's 1985 article i followed by 19 pages of commentary by his colleagues in
the fields of physiology, paychiatry, neuroscicnce, and philosophy. The commentary
ranges from pasitive o negative, and deals with various methodologica sucs beyond
the scope of this paper. None of the criticisms are fatal o Libet's fndings, and Libet
himaelf responds to hiscritics with 3 lenguhy rebutial. See Libet, Geebrl Inititive,
suprs nole 218, at 53964,

7 See suprs text accompanying note 73,
 COTTERILL, supra note 99, at 261.
 In hisdiscussion of specch gencration, Dennett xpresses similar sentiments:

Our actions generally satisfy us; we recognize that they are in the main

cohicrent, and that they make appropriate, wellimed contributions to our

projects s we understand them. Sowe .. -assume them to be the product
of processes that are ellably sensitve o énds and means, That s, they are
Fational,inonesense of that word. But that does not mean they are atonal
ina narvower semse: the product of seral reasoning.
'DENKETT, supra note 40, ai 252 (citations omitted).

B9 S Libes, Cerebrl Iniiaive, supra note 218, 21 537,

1 Seeid (*Such 2 [eto] role s feasible since conscious intcntion is reported to
appear sbout 150 o 200 s befor the beginning of muscle actvaiion ... cven
though it oceurs several hundred ms fater than the cerebral initating processes.).
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TIME AND EXPERIENCE 167

5. A TREAT: GREY WALTER’'S PRECOGNITIVE CAROUSEL

Having struggled through the complicated cases, we deserve an
encounter with something strange but relatively easy to understand —
something that drives home the message of this difficult chapter. Libet's
experiment with seli-timing, we just observed, created an artificial and
difficult judgment task, which robbed the results of the hoped-for sig-
nificance. A remarkable early experiment by the British neurosurgeon
W. Grey Walter (1963) did not have this drawback. Grey Walter per-
formed his experiment with patients in whose motor cortex he had
implanted electrodes. He wanted to test the hypothesis that certain
‘bursts of recorded activity were the initiators of intentional actions. So
he arranged for each patient to look at slides from a carousel projector.
The patient could advance the carousel at will, by pressing the button
on the controller. (Note the similarity to Libet’s experiment: This was
a “free” decision, timed only by an endogenous rise in boredom, or
curiosity about the next slide, or distraction, or whatever.) Unbe-
Kknownst to the patient, however, the controller button was a dummy,
not attached to the slide projector at all! What actually advanced the
slides was the amplified signal from the electrode implanted in the
patient’s motor cortex.

One might suppose that the patients would notice nothing out of
the ordinary, but in fact they were startled by the effect, because it
seemed to them as if the slide projector was anticipating their decisions.
They reported that just as they were “about to” push the button, but
before they had actually decided to do so, the projector would advance
the slide — and they would find themselves pressing the button with
the worry that it was going to advance the slide twice!




Problems re Omissions
Are any of the following individuals guilty of the crimes indicated? Should they be?

I


Richard is a medical doctor, experienced at treating serious trauma. He and his family were just heading out the door to fly to Disney World when the phone rang. The caller said that a 68-year-old woman (whom Richard did not know) had just been hit by a falling tree branch and was bleeding on the sidewalk. Not wanting to miss his long-overdue vacation, Richard said: “Find somebody else.” Somebody else was found, but by then it was too late. The coroner says the woman would have certainly lived if a skilled medical professional had treated her promptly. Is Richard guilty of homicide?

II


Harry is a dentist. He and his family were on their way out the door to attend a play when the phone rang. The caller said that her 6-year-old child (whom Harry did not know) had just broken a front tooth in a bad bicycle spill. Not wanting to miss curtain time, Harry said: “Find somebody else.” Somebody else was found, but by then the child had suffered extra hour or so of blinding pain. Is Harry guilty of child abuse?

III.


It was a cold night, and Renee was walking to Grand Central to catch the late train home. As she passed a doorway on 45th Street she heard a beggar say: "Please help me." Renee stopped briefly and looked at the man, but then she turned and went on walking. The next day the beggar was found dead, frozen in the cold. Renee was identified from a recording by a private surveillance camera at the scene. Is Renee guilty of homicide?

IV.


Donna was driving down an icy road at night when she saw a car slide out of control and over an embankment. She did not stop or make a call (her cell phone battery was very low). The person in the car was found dead, frozen in the cold. Is Donna guilty of homicide? What if Donna’s car had swerved to avoid some ice and the other car went down the embankment when its driver swerved to avoid her.
V.


Arnold was walking down the suburban residential street on which he lived. He saw one of the neighborhood children, 4 year-old Janie, getting into a car. Arnold had never seen either the car or its driver around the neighborhood before, and he did not recognize them. Later that day, the police found Janie murdered in a vacant lot on the other side town. Is Arnold guilty of homicide?

VI.


Laura had two small children. Her children and their young friends often played together in one another's backyards. By tacit agreement among the mothers, such play was under the general supervision of the mother in whose yard the children were playing. One day, Laura happened to look out the window and saw 4 year-old Janie, who lived down the street, getting into a car. Laura did not recognize either the car or its the driver. Later that day, the police found Janie murdered in a vacant lot on the other side town. Is Laura guilty of homicide?

Answer the following after you read Barber v. Superior Court:

VII.


Cases like Barber v. Superior Court allow a physician in charge of a patient to discontinue life-prolonging treatment (life support, such as respirators and intravenous feeding and hydration) if further treatment would be of no substantial benefit to the patient. On the other hand, what if a mere interloper decides to "pull the plug," or a relative does so in order to hasten an inheritance (or prevent it from being dissipated in medical bills). Would such an act, identical to the physician's, be murder? Consider the following hypotheticals:


1. Devin became the guardian of his young nephew, Seth, after the death of the child’s parents (Devin’s sister and her husband). One day, Devin heard Seth fall in the bathtub and, looking into the bathroom, Devin found him alive but face down in the water. Devin recalled that he was Seth’s sole heir and, with that thought in mind, Devin did nothing to prevent the shortening of Seth’s life, due to drowning. He did this even though he could probably have saved (extended) the child's life with ease. In other words, to secure a financial advantage, Devin omitted to do an act that would have had a significant probability of prolonging Seth’s life. 


2. Devonshire Health Co. In became Patient's health insurance company by signing a contract to supply medical care. Devonshire learned that Patient had a life-threatening disease. Devonshire knew that each month that Patient continued to live expensive treatments would be required and that Patient would never fully recover and eventually die anyway. With that thought in mind, Devonshire declined to authorize treatments to prevent the shortening of Patient's life. Devonshire did this even though the company could probably have extended Patient's life with ease. In other words, to secure a financial advantage, Devonshire omitted to do an act that would have had a significant probability of prolonging Patient's life.

What is the difference between the two cases?

[image: image6.png]Concepts of Accidents and Clumsiness

Parents and teachers of preschool and early elementary school children
know that children frequently have difficulty viewing other children’s
accidents as “accidents.” For example, one child may accidentally bump
into another. The child who has been bumped typically views the act as
intentional and worthy of appropriate retribution. Endless physical and
verbal classroom scuffles are initiated by such accidents or clumsiness.
Young children are unable to appreciate other children’s inentions or to
see another child’s point of view (egocentrism), and parents and teachers
are frustrated in their attempts to explain to young children that accidents
and clumsiness on the part of others do not deserve punishment. The
problem is that young children typically have not yet constructed concepts
of intentionality. They firmly believe in the moral credo “an eye for an eye,
and a tooth for a tooth” and in its application in all cases. Piaget's work
suggests that until children construct a concept of intentionality, reasoning
alone cannot dissuade them from retributive acts. They are simply not
capable of understanding intentionality.

Piaget interviewed children to discover their concepts and beliefs
about clumsiness and accidents. He used pairs of stories that contrasted
children’s intentions against the quantitative results of their “accidents.”
Children were asked to compare the accidents in two stories to decide
which was worse and then to explain their selection. One pair of stories
follows:




[image: image7.png]A. Alittle boy who s called John s in his room. He is called to dinner.
He goes into the dining room. But behind the door there was a chair, and
on the chair was a tray with fifteen cups on it. John couldn't have known
that there was all this behind the door. He goes in, the door knocks
against the tray, bang go the fifteen cups and they all get broken!

B. Once there was 2 little boy whose name was Henry. One day when
his mother was out he tried to get some jam out of the cupboard. He
climbed up on a chair and stretched out his arms. But the jam was too
high up and he couldn’t reach it and have any. But while he was trying to
getit he knocked over a cup. The cup fell down and broke. (1965, p. 122)

Piaget found that among children younger than age 7 or 8, the boy in
the first story, John, is usually viewed as having committed a “worse act.
John's actions are typically viewed as worse than Henry’s because John
broke 5 cups while Henry broken only 1 cup. The children’s judgments
are based on the concrete or quantitative results of the actions. John
broke more cups, and that’s that! There is no appreciation yet of intention
in judging actions. Motives are not considered.




[image: image8.png]Around age 8 or 9 (concrete operational stage) with the construction
of concepts related to intentionality, children typically begin to be able to
consider events from someone else’s point of view. This parallels a re-
duction in egocentric thought. Children begin to see that motives and in-
tentions are as important as the results of actions. Piaget recorded the
following responses and reasoning of a 9-year-old to the above stories.

Corm (9): “Well, the one who broke them as he was coming isn’t naughty, "cos
he didn't know there was any cups. The other one wanted io take the
jam and caught his arm on a cup—Which one is naughtiest?—
The one who wanted to take the jam.—How many cups did he
break?—One.—And the other boy?—Fifieen.—Which one would
you punish most?—The boy who wanied to take the jam. He knew,
he did it on purpose.” (1965, p. 129)

Increasingly, intentions become more important to the child than the
consequences of a particular action. This comes about only when children
are able to view actions from the point of view of others. Children progress
from a less social to a more social form of cooperative reasoning, similar in
nature to their comprehension-understanding of rules.

This is part of interpersonal understanding. Children become aware of
the “inner states” of others. That is, others are viewed as having different
thoughts from oneself. Similarly, there is a recognition that others have
affective states that are not always the same as one’s own. Chi




[image: image9.png]increasingly become capable of taking into consideration the affective and
cognitive states of others.'*




[image: image10.png]S Children early on recogize and become aware of the affective states of others ouly by

observing overt behavior such as crying, facial expressions, etc. Later children begin to

ider possible affective feclings of others in their own thoughts without behavioral
prompts. .
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[image: image12.png]From Barry J. Wadsworth, PIAGET'S THEORY OF COGNITIVE AND AFFECTIVE
DEVELOPMENT 85-87 (4th ed. 1989)




“Willful Blindness” Problem


In Ruiz v. State (2011),
  officers testified that they approached Ruiz on the street and politely asked him for identification. Ruiz invited the officers to his home, where his identification was located, and asked the officers to come with him. When the officers entered the home with Ruiz, they saw drugs in plain view. Ruiz then agreed to tell the police about all the drugs he had stored there. 


Ruiz told a very different story. He testified that the officers approached him on the street with guns drawn, ordered him to provide identification, and then told him that if he didn’t produce ID they would arrest him. The officers then brought him to his home where they searched his entire apartment without his consent. 


The trial court found the officers’ testimony credible and the suspect’s testimony not credible. The appellate court wrote:

[T]he story told by the police is unbelievable—an anonymous informant gives incriminating information; police surveillance uncovers no criminal conduct; the defendant is “nonchalantly” and “casually” approached by the police on the street; the defendant cooperatively leads the police back to his apartment to obtain his identification and invites the police inside, where a detective sees contraband in plain view, a fact certainly known to the defendant when he issued the invitation; after his arrest, the defendant tells the police about all the hidden drugs in the apartment. 

Should the prosecutor be prosecuted for willful blindness in suborning the perjury of the police officers? In this connection, consider the excerpt on the next page from the Encyclopedia of Police Science (Jack R. Green, ed., 2007).


[image: image13.png]COURTROOM TESTIMON
AND “TESTILYING™

“Testilying.” police fabricating evidence or
Iyingin court, is a type of police corruption.
Ttinvolves the interactions between the po-
lice and eriminal offenders. A police officer,
while generally honest. can also think that it
is legitimate to commit llegal searches or to
commit perjury because he or she is fighting
an exil. For example, the officer reaches
inside a suspect’s pocket for drugs and
later testifes that the suspect “dropped”
the package. This type of testilying is called
“dropsy testimony " and covers up anillegal
search, The practice of testilying has di
ferent names in difTerent cities. While in
New York, it is called “testilying
Angeles it is called “joining the Liars
Club.” Other cities eall the practice “whit
perjury.”

Further complicity by prosecutors and
Judges not only supports testilying, it leg

5 it as well. Prosceutors use a tech-
nique of steering police testimony by
informing the officer as to what court-
room scenarios lead to winning and what
courtroom scenarios lead to losing. If the
prosecutor is determined 1o win, trial
preparation can be geared o leading the
police witness. By doing so. impression-
able officers learn to tailor their testimony
10 the prosecutor’s expectations. Judges
have acknowledged that testilying occurs;
however, they abso acknowledge that it
would not happen without their compli-
city. A judge’s rationalization 10 tolerate

perjury stems from sympathy for the offi-
cer's ultimate goal

Prevalence

Research supports that courtraom work-
zroups are aware of testlying. In one
survey that included prosecutors, defense
attorneys, and judges, the courtroom
workgroup perceived that perjury occurs
20% of the time in court. The workgroup
believed that it occurred more frequently
at suppression hearings, between 20% and
50% of the cases. Only 8% of these profes-
sional workgroups believed that police do
not lie in court

In another study of the Chicago court
system, extensive evidence of prosccutorial
and judicial acceptance toward police per-
jury was found. The rescarch found that
nearly 50% of cach proup believed that
prosccutors had knowledge of perjury at
least half the time. An even greater per-
centage of the eroups believed that prose-
cutors tolerate perjury.





From Jack R. Green, ed., Encyclopedia of Police Science 273-74 (2007)

Problem re Provocation

Berenger is the thirteen-year old son of parents who came to this country as refugees from Sharmandia 15 years ago. He lives with his family in a neighborhood that includes a number of Sharmandians as well as people from many other ethnic backgrounds. 


Because of his ethnicity, diminutive size and delicate features, Berenger has long been the target of much teasing and bullying. Constantly fearful for his personal safety, he recently took to carrying a knife in a small sheath concealed in his sock. 


Coming home from school yesterday, Berenger was walking on a pathway through a vacant lot when he was set upon by a number of teenage boys. They blocked his passage and, although they did not touch Berenger, they had him surrounded. Holding their arms out, they obstructed his movement every way he turned—all the while jeering at him, calling him "Little Berry," "pretty boy" and a "dirty shard." Sharmandians have a reputation for being a very proud and explosively emotional people and they really hate being called shards. Berenger welled up with a tempestuous mixture of anger and fear. When one of the boys made an abusive comment about Berenger's mother and twisted Berenger's nose between his fingers, Berenger reached down, grabbed the knife and lashed out wildly, fatally injuring one of his tormenters before he could jump away.

The thing your boss needs to know is whether the common law doctrine of "provocation" would apply to reduce the Berenger's homicide from murder to manslaughter. Specifically, your boss asks:


1. Would the acts committed by the bullying boys qualify as provocation?


2. Would Berenger's age be relevant in determining the standard of self-control that the law would expect of him? 


3. Would Berenger's Sharmandian ethnic background be relevant in determining the standard of self-control that the law would expect of him? 


4. Would Berenger's Sharmandian ethnic background be relevant is assessing the gravity of the provocation? (What’s that mean?)


Commonwealth v. Malone

354 Pa. 180; 47 A.2d 445 (1946)

OPINION BY MR. CHIEF JUSTICE MAXEY 

This is an appeal from the judgment and sentence under a conviction of murder in the second degree. William H. Long, age 13 years, was Killed by a shot from a 32-caliber revolver held against his right side by the defendant, then aged 17 years.  These youths were on friendly terms at the time of the homicide. The defendant and his mother, while his father and brother were in the U.S. Armed Forces, were residing in Lancaster, Pa., with the family of William H. Long, whose son was the victim of the shooting. 

On the evening of February 26, 1945, when the defendant went to a moving picture theater, he carried in the pocket of his raincoat a revolver which he had obtained at the home of his uncle on the preceding day.  In the afternoon preceding the shooting, the decedent procured a cartridge from his father's room and he and the defendant placed it in the revolver. 

After leaving the theater, the defendant went to a dairy store and there met the decedent. Both youths sat in the rear of the store ten minutes, during which period the defendant took the gun out of his pocket and loaded the chamber to the right of the firing pin and then closed the gun. A few minutes later, both youths sat on stools in front of the lunch counter and ate some food.  The defendant suggested to the decedent that they play "Russian Poker".
  Long replied: "I don't care; go ahead".  The defendant then placed the revolver against the right side of Long and pulled the trigger three times.  The third pull resulted in a fatal wound to Long.  The latter jumped off the stool and cried: "Oh!  Oh!  Oh!" and Malone said: "Did I hit you, Billy? Gee, Kid, I'm sorry." Long died from the wounds two days later.  

The defendant testified that the gun chamber he loaded was the first one to the right of the firing chamber and that when he pulled the trigger he did not "expect to have the gun go off".  He declared he had no intention of harming Long, who was his friend and companion.  The defendant was indicted for murder, tried and found guilty of murder in the second degree and sentenced to a term in the penitentiary for a period not less than five years and not exceeding ten years.  A new trial was refused and after sentence was imposed, an appeal was taken.  

* * * At common law, the "grand criterion" which "distinguished murder from other killing" was malice on the part of the killer and this malice was not necessarily "malevolent to the deceased particularly" but "any evil design in general; the dictate of a wicked, depraved and malignant heart": 4 Blackstone 199.  Among the examples that Blackstone cites of murder is "coolly discharging a gun among a multitude of people", causing the death of someone of the multitude. 

In Pennsylvania, the common law crime of murder is divided into two degrees, and murder of the second degree includes every element which enters into first degree murder except the intention to kill:  Commonwealth v. Divomte, 262 Pa. 504, 507; 105 A. 821. When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that "wickedness of disposition; hardness of heart; cruelty; recklessness of consequences and a mind regardless of social duty" which proved that there was at that time in him "that state or frame of mind termed malice" This court has declared that if a driver "wantonly, recklessly and in disregard of consequences" hurls "his car against another or into a crowd" and death results from that act "he ought to face the same consequences that would be meted out to him if he had accomplished death by wantonly and wickedly firing a gun": Com. v. Mayberry. 290 Pa. 195, 199; 138 A. 686, citing cases from four jurisdictions.  

* * * "Malice in law means a depraved and wicked heart that is reckless and disregards the rights of others. Reckless conduct that results in the death of another is malice. To illustrate that: If a man fires a gun into a crowd and kills another it is murder, because the fact of the reckless shooting of a gun into a crowd is malice in law.  That wicked and depraved disposition and that recklessness and disregard of human life is malice." [Similarly], "When a man uses a gun loaded with powder and shot and aimed at a vital part of the body of another and discharges it, he must be presumed to know that death is likely to follow." In Com. v. Arnold, 292 Pa. 210 at 213; 140 A. 898, this court said: "Malice will be implied from conduct, recklessness of consequences, or the cruelty of the crime".  

* * *  

The jury found that the killing [in this case] was neither intentional nor accidental but that it was a malicious killing though without a specific intent in the killer to take life, and that, therefore, it was murder in the second degree.

* * *

The killing of William H. Long by this defendant resulted from an act intentionally done by the latter, in reckless and wanton disregard of the consequences which were at least sixty per cent certain from his thrice attempted discharge of a gun known to contain one bullet and aimed at a vital part of Long's body.  This killing was, therefore, murder, for malice in the sense of a wicked disposition is evidenced by the intentional doing of an uncalled-for act in callous disregard of its likely harmful effects on others.  The fact that there was no motive for this homicide does not exculpate the accused.  In a trial for murder proof of motive is always relevant but never necessary.  

All the assignments of error are overruled and the judgment is affirmed.  The record is remitted to the court below so that the sentence imposed may be carried out.  

People v. Wilkins

Court of Appeal of California

2011 Cal. App. LEXIS 14 (2011)

   It has long been recognized in this state that “[t]he purpose of the felony-murder rule is to deter felons from killing negligently or accidentally by holding them strictly responsible for killings they commit. [Citations.]” (People v. Washington (1965) 62 Cal.2d 777, 781, italics added.) Defendant committed a burglary of a residence under construction before workers arrived to begin their day. He loaded the back of his pickup truck with numerous boxed appliances and fixtures. He stuffed the cab of the truck to the windows with smaller items. In his haste to leave the scene unnoticed, he left the tailgate on the truck down and did not tie down the loot loaded into the bed of the truck despite the fact that he had ties in his truck. Sixty miles later on his drive home where he would unload the loot, the stove defendant stole fell off the back of his truck, resulting in the victim’s death. The jury convicted defendant of first degree murder under the felony-murder rule. He contends, inter alia, that the evidence does not support his conviction and that the court erred when it refused to instruct the jury that a burglary is complete upon the perpetrator reaching a place of temporary safety. 

   Although defendant was, by all accounts, driving normally and his crime had not yet been discovered, defendant committed the acts that resulted in the death while he was at the scene of, and in the process of committing, the burglary. The acts that caused the homicide — the failure to tie down the load of stolen loot and raise the truck’s tailgate — occurred at the scene of the burglary, not 60 miles later when part of the unsecured load fell off the back of the defendant’s truck as he drove to where he could unload and hide the haul. As a result, it was not unreasonable for the jury to conclude the homicide and the burglary were part of one continuous transaction, inasmuch as defendant was in flight from the scene with his license plates secreted.

   * * *

   We do not find a sentence of 25 years to life for a first degree murder under the felony-murder rule to be grossly disproportionate under the Eight Amendment.

   * * *

   The judgment is affirmed.

Prison Time

By Michael G. Flaherty 

In everyday life, losing track of time often signals enjoyment and liberation from the clock and calendar. While on vacation, for instance, you may not know (or care) what day it is. People can also lose track of time when engaged in a challenging but enjoyable activity, such as surfing or composing music. Yet, in concussion assessment protocols, not knowing the time of day can indicate damage to one’s brain, and questions about the date are used in the clinical diagnosis of dementia. Due to the cultural standardization of our temporality, losing track of time – for positive or negative reasons – is an abnormal experience for most people.

Among prisoners, in contrast, losing track of time is characteristic of temporal experience. They quickly learn that this distortion in the perception of time is endemic during their captivity due to an unchanging environment and the sameness of each day.

Stimulus deprivation is a standard feature of incarceration. In his prison memoir From the Inside (2003), Robert Berger laments:

I wake up in the same room every day, put on the same color clothes, eat at the same table in the mess hall with the same people, walk in the same compound and look at the same scenery day in and day out, year after year.

In her memoir Orange Is the New Black (2010), Piper Kerman corroborates the problematic connection between temporal experience and the unrelenting emptiness of maximum lockdown:

It was easy to lose track of what day it was – there were no newspapers, no magazines, no mail, and since I avoided the TV rooms, no significant way to tell one day from the next … there were no clear windows, so I couldn’t even watch the progression of the sun.

If convicts attempt to ‘solve’ the problem by keeping track of standard time using clocks and calendars, they succeed only in sensitizing themselves to the fact that nothing is happening and, in prison (as in everyday life), this makes for the excruciating experience of protracted duration – that is, the perception that time is passing very slowly.
Prisons are tantamount to a vast diabolical experiment on how brutality and boredom condition temporality. The many ways that people suffer time within the context of involuntary confinement have important implications for our understanding of how human beings, always and everywhere, perceive the passage of time and strive to manage their temporal experience. Ironically, then, there is a timeless quality to our investigation of temporality among prison inmates. In fact, far from being unrepresentative and irrelevant, their extreme circumstances provide insight into diverse dimensions of time, making more apparent essential – but often obscured – features of human temporal experience.

Intervals of time that are empty of change and activity are experienced as slow in passing but, with little or nothing to remember, they soon evaporate in memory and seem to have passed quickly. This paradoxical dynamic operates inside and outside of prison, but it is greatly exacerbated by the relentless tedium of incarceration. ‘Time crawled through this desert of uneventfulness as though lame in both feet,’ recalls Arthur Koestler in his autobiographical account of solitary confinement, Dialogue with Death (1937). In hindsight, however, he is astonished to find that ‘these interminable hours, days and weeks passed more swiftly than a period of times has ever passed for me before…’ Among prisoners, then, losing track of time might be almost functional, insofar as it condenses the unpleasant memory of suffering through long stretches of empty time.

However, this functionality is offset by disorientation and resulting anxiety when one loses track of time. Prisoners and non-prisoners alike have been socialized into the standardization of time since childhood, and, even many years later, that process leaves us feeling quite uncomfortable when we do not know what time it is. Intuitively, we realise that losing track of time desynchronises us and impedes our ability to coordinate our actions with others. This disorientation became apparent when many of us lost track of time during the blurred days of social isolation occasioned by the COVID-19 pandemic, and it is clear that people found the resulting distortion in temporal experience profoundly unsettling. Online memes created during the period of social isolation lament too much eating, too much drinking, and disastrous experiments with our appearance – much of it in an effort to fill undifferentiated intervals of time.

More than most people, prisoners are beset by temporal quandaries. They must traverse a huge expanse of unstructured time, and there are few distractions with which they can occupy themselves. Like most people, they are reluctant to lose track of time, but attention to clocks and calendars will only stretch the perceived length of their sentences. Thus, prisoners engage in what I call ‘time work’ by crafting personal or collective efforts to modify their own temporal experience.

Before I embarked on this study of temporality in prison, my research concerned how the perceived passage of time is shaped by one’s circumstances. Yet the data revealed that people often provoke or cultivate desirable forms of temporal experience and suppress or minimise undesirable forms of temporal experience. For example, one might engage in a distracting activity in order to make time seem to pass more quickly, or try to slow down and concentrate on details of the present moment to make it last longer. Conceptualizing such tactics as time work, I showed that we are architects as well as victims of time – which, as it turns out, is also true behind bars. 

Prisoners develop characteristic methods for marking time as an adaptation to their circumstances. Given that the available resources for time reckoning are so meagre, they take advantage of the rhythms and procedures of the temporal regime. Correctional officers impose a strict schedule on convicts, including meals, recreation, overnight lockdown and so forth. This invariant timetable structures temporal experience for prisoners. In his autobiography You Got Nothing Coming (2002), Jimmy Lerner recalls:

There are no windows in my cell, and of course they took my watch, but I can estimate the time by the food trays. Three times a day an unseen hand shoves a plastic tray through a slot in the bottom of the solid steel door.

His time in ‘Suicide Watch Cell No 3’ is a featureless terrain, aside from the contents of each tray:

If it’s a handful of Rice Krispies and a dented orange (invariably encrusted with a thick white mould), then it must be breakfast time … Peanut butter and jelly means it’s about noon, and macaroni and cheese must signify Happy Hour here on the nut wing of the Las Vegas county jail.

Correctional officers also count prisoners several times each day, and this security procedure creates temporal structure. Each count brings all activity in the penitentiary to a halt, as Kerman describes:

The five of us stood silent by our bunks, waiting. The entire building was suddenly quiet; all I could hear was the jangling of keys and the thud of heavy boots. Eventually a man stuck his head into the room and… counted us. Then, several seconds later, another man came in and counted us.

This happens multiple times every day and, when the count is wrong, the whole process is repeated until they get it right. Likewise, prisoners are released from their cells for showers, talking on the telephone, shopping at the canteen, or ‘yard’ (ie, recreation) according to an invariant schedule, thereby producing a circular system of time reckoning where a linear sequence of specific dates is largely irrelevant.

The temporal regime provides a skeletal structure for time reckoning but, each day, the vast majority of prisoners still confront a daunting stretch of unscheduled hours. Desperately, ingeniously, they formulate personal routines with which to fill these otherwise empty intervals.

In her memoir Stolen Time (2007), Sunny Jacobs exemplifies the self-conscious intent of this strategy:

I created a routine for myself. It helped to overcome the feeling of being detached, of free-floating in the absence of a time structure.

Awakened by the ‘smell and sounds of breakfast’, she would ‘wait by the door with my face pressed sideways to the 5” x 5” square of safety glass criss-crossed with wire’. Once the guard arrived with the breakfast cart, she would exercise, eat, and then go back to sleep (another tactic for shortening the perceived length of one’s sentence). The rest of her morning would be devoted to yoga, prayer, and meditation. ‘Lunch was another marker in the passage of timelessness,’ Jacobs writes, after which she ‘would write or draw or do maths problems in my head or think about my children, Jesse, my family and cry.’ These practices bring her to another meal, but one that is merely followed by relentless repetition.
With inventiveness born of necessity, prisoners try to distract themselves from the excruciating march of time. They mold chess pieces from toilet paper and toothpaste; they carve dice for backgammon from paracetamol tablets. Or, as Albert Woodfox observes in his autobiography Solitary (2019), they endeavor to interrupt the dreadful sameness of each day by improvising a bit of novelty:

I tried to make the routine different. I might sit on my bunk to eat breakfast for months or maybe a year. Then I’d stand to eat breakfast for months. Then I’d sit at the table to eat breakfast. Deep down I always knew it was the same routine. I couldn’t really trick myself into believing otherwise.

Where such options are available, convicts also attempt the long-term acceleration or differentiation of temporal experience by means of exercise and hobby activities, as well as (frequently cynical) participation in religious, educational or therapeutic programs. Despite creativity and diligence, however, such efforts are akin to the struggles of someone drowning in an ocean of time.

Incarceration is fascinating because, at the heart of it, there is something essential to the human condition: an existential struggle to enjoy one’s life even within the most harsh and hostile circumstances. Prisoners are obsessively engaged in time work because, here and there, now and then, they are able to modify their temporal experience in desirable ways. Yet we must not overstate this capacity, for throughout captivity their success is always localized and fleeting; they may win battles, but they lose the time war.

* * *

From Psyche. https://psyche.co/ideas/prison-life-puts-the-time-work-we-all-do-into-sharp-relief
� http://www.4dca.org/opinions/Jan%202011/01-12-11/4D09-1544.op.pdf. This above statement of the case is substantially quoted from a blog entry by Orin Kerr, Police Officers Committing Perjury in Testimony About Consent Searches?, in The Volokh Consipiracy, http://volokh.com/2011/01/17/police-officers-committing-perjury-in-testimony-about-consent-searches/ (January 17, 2011.





� It has been explained that "Russian poker" is a game in which the participants, in turn, place a single cartridge in one of the five chambers of a revolver cylinder, give the latter a quick twirl, place the muzzle of the gun against the temple and pull the trigger, leaving it to chance whether or not death results to the trigger puller.
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