Reading # 11

Successive Conflicts of Interest 

Model Rule 1.9

1. Boris Morris represented the Seller in the sale of his house to the Buyers. Later on, Morris became very irritated with Seller when the latter disputed the amount of the legal bill and, ultimately, refused to pay part of it. Now the Buyers have come to Morris complaining about Seller. For one thing, Seller had failed to tell the Buyers about a number of serious defects in the house, which eventually required the Buyers to spend over $50,000 for repairs. The Buyers’ lawyer in the house purchase does not accept litigation retainers, and the Buyers would like Morris to represent them. Why would this not be permitted under Model Rule 1.9(a)?

2. Acting as lawyer for Marianne Fitch, Kevin Cornwall drafted a deed that reserved an easement in Fitch. Now Stephen Goff, a subsequent owner of the servient land, has asked Cornwall to determine if the easement is really enforceable. Looking over the deed again, Cornwall notices he made a subtle drafting error. As a result, it is very possible that a court can be persuaded to hold that the deed as creating a license (revocable) instead of the intended easement. Goff could make a large profit by building on the servient land If he could just get rid of Marianne Fitch’s easement. Cornwall realizes that he has a lot to offer (and, consequently to “earn” as feea) working as attorney for Goff. Should he take the case?

Analytica, Inc. v. NPD Research (206):

1. What kind of lawsuit was the underlying action in this case? Who was the plaintiff? Who was the defendant? 

2. Who did the defendant (NPD) want to disqualify from this case? 

3. What did Schwartz & Freeman do which was alleged to be grounds to disqualify the firm as counsel for plaintiffs? 

4. When a lawyer receives confidential information from a client, is the lawyer allowed to use the information against the client, for the benefit of some other client? See MR 1.8(b).

5. If lawyers aren’t allowed to use confidential information against their clients, why do we need a further rule prohibiting them from “switching sides”? We trusted the lawyer to keep duty of confidentiality in Gellman v. Hilal (TWEN). Why not here? 

6. Well, then, can a lawyer ever represent the adversary of a former client? 

7. What does the term “substantially related” mean in the rule that prohibits lawyers from representing the adversaries of their former clients? 

8. What if, in the prior representation, a lawyer didn’t actually obtain information that could be used against the former client? 

9. Suppose a large law firm represents the adversary of one of the firm’s former clients. Is that okay as long as none of the lawyers who dealt with the former client’s matter participates in representing the new client? 

Suppose, for example, Alice works in the Chicago office of a firm that used to represent Turner Electric. She was the lead lawyer for Turner Electric when Turner did a business deal with XYZ Industries. Suppose now that Alice’s firm no longer represents Turner Electric. Suppose also that a lawyer in her firm’s San Francisco office wants to represent XYZ in a lawsuit against Turner—on a matter substantially related to the one that Alice worked on. As long as Alice and the San Francisco lawyer don’t communicate concerning the case, can the San Francisco represent XYZ? 

10. The Schwartz and Freeman firm represented NPD in connection with a private placement of its corporate stock. Later, it tried to represent NPD’s adversary, Analytica, in an antitrust case. How on earth did the court ever conclude that an antitrust case is a subject matter that is “substantially related” to a private placement of corporate stock? 

11. When a lawyer represents the co-owners of a business, does Analytica mean that the lawyer can’t later represent any the co-owners individually if the co-owners get in a dispute with one another? (see penultimate sentence to comment 1 to MR 1.9)

12. Was NPD, strictly speaking, a client of Schwartz & Freeman in connection with the stock issuance to Malec? Did it really matter whether they were or not?  

13. In the Kerr-McGee case (described 214), Westinghouse sued Kerr-McGee. Then Kerr-McGee moved to disqualify Westinghouse’s counsel (the national law firm of Kirkland & Ellis) saying thereb was a successive conflict even though Kirkland & Ellis had never represented Kerr-McGee.  Who had been Kirkland & Ellis’s former client? Was the firm’s representation of the previous “client” even out of the same office of Kirkland and Ellis? 

14. The court refers to disqualification as a “delaying” tactic, and a big problem for big firms?  Do you see what the court is talking about? Do you see how making a motion for disqualification can be a really keen way to screw up your adversary’s case?

15. Why use the broad-brush “substantial relationship” test? Why not, instead, minimize the inconvenience of disqualifications by conducting a factual inquiry, case by case, to determine if, in fact, the lawyer has acquired confidences from a former client that could be used against that former client for the benefit of that client’s adversary? 

Problems on meaning of “substantially related”

1. Last year Mayfair represented a real estate investor, Tremont, in the purchase of a large apartment building. Later, Mayfair’s cousin happened (by coincidence) to rent an apartment in the same building. Now the cousin is being evicted for non-payment of rent, and Mayfair would like to see if he could get the court to dismiss the eviction proceeding. Can Mayfair represent his cousin in this proceeding against Tremont?

2. Lincoln does employment law and, in the past, he’s represented Howland Co. in a number of employment discrimination matters. He has never, however, represented Howland in a matter that involved a certain Mr. Kemwell. Now Kemwell has come to Lincoln and would like to retain him to bring an employment discrimination claim against Howland Co. Can Lincoln take the case? See comment 2 to MR 1.9.

The Duty of Loyalty to Former Clients (213):
1. Leecham was a nationally renowned trusts and estates expert. He was retained by Gardner and Grey, on behalf of its client, Fuller, to consult on the drafting of certain provisions of a trust instrument so as to avoid a violation of the rule against perpetuities. Some years later, the attorneys for Fuller’s nephew, contacted Leecham and asked him to consult on a case in which they were attacking the validity of the Fuller trust, on which Leecham had previously consulted. Everyone agrees that Leecham’s work on the first matter was purely “abstract,” and that Leecham had received absolutely no confidential client information whatsoever. Do you see any problem with Leecham taking on the second matter??

2. Parker represented Moe, Joe and two others when the four of them bought, as tenants in common, a piece of lakefront property. Since then, Moe bought out the interests of the two others and now Moe and Joe are in a mighty dispute about the property. Joe has asked Parker to represent him in his negotiations and possible litigation with Moe. Because Parker had previously represented all four buyers as a group, he thinks that none of them has any right of right of confidentiality against the others. Parker concludes, therefore, that there’s no “successive conflict” that would prevent him from representing Joe against Moe. Is he correct?

Who is a Former Client? (214):
1. Cornwall suspected that his wife was about to file for divorce. Concerned to protect his rights, Cornwall went to attorney Fleming for a preliminary interview. However, Cornwall decided not to retain Fleming as his attorney. Suppose now that Mrs. Cornwall want to retain Fleming to represent her in the divorce proceeding. Could Fleming properly represent her? See Model Rule 1.18.

2. While riding in a car driven by Fred, Marie and Fred were seriously injured in a collision Greve’s pickup truck.  They retained Hampton to bring suit against Greve. In the course of discovery, evidence came out that Fred had taken a certain controlled substance prior to the collision. This may well have affected Fred’s driving abilities. Hampton is about to suggest to Marie that she add Fred to her complaint as a party defendant. He’s concerned, however, that if he does so he may not be permitted to continue representing Marie—so the 300+ hours he’s invested in the expected contingent fee might go down the drain. Can Hampton continue to represent Marie if she makes Fred a defendant? (Can Hampton ethically suggest to Marie that she sue Fred? Can he ethically not suggest to Marie that she sue Fred?)

3. Can Fred waive the conflict, and let Hampton represent Marie against him? (See MR 1.9)

4. Ashworth represented Acme Construction Co., which had purchased some seriously defective special-order heavy equipment from Clayton Mfg. Co. In the course of negotiating for a settlement, Johnson learned that, due to the actions of a disgruntled employee, a whole run of similar equipment had been in effect sabotaged, and that Clayton had incurred great expense finding and fixing the problems. Nevertheless, as was all but conceded, Clayton had not managed to catch all the defective equipment before it went out, and decided it could not afford to simply junk a whole run of new machinery. Johnson is now representing other Clayton customers and claims to have the “goods” on Clayton for knowingly selling defective equipment. Clayton is crying foul, saying that Ashworth is trying to capitalize on confidential information that he obtained in a prior representation. Is there a problem here?

5. Don Roberts got a phone call from Greg Purvis late one evening. Purvis said he needed a lawyer because he had been in an accident. Roberts told him to come in the next day. Purvis said “Okay,” then asked: “Is there anything I should do now.” Roberts told him to just avoid making any statements or comments about the accident, to anybody. Purvis then asked: “Can they force me to take a breath test—I had a few drinks and I’m afraid they still might come back and ask me to take the test.” Roberts indicated that Purvis probably wouldn’t be “forced” to take the test, but he would probably lose his license if he refused. The next day, the mother of the girl injured in the accident came in to Roberts’ office. She wants Roberts to represent her daughter. Roberts sees the case as worth at least a quarter of a million in contingent fees, if not more—with a slam dunk if Plikton really had been drinking. Is it all right for Roberts to take the case? 

Imputed Disqualification and Migratory Lawyers 

Model Rule 1.10

Cromley v. Board of Education (220):

1. Who was Larry Weiner originally representing in this litigation? 

2. Who was the Scariano law representing in this litigation? 

3. On what basis did Cromley move to disqualify her adversary’s law firm (Scariano)? 

4. The court says that the decision of whether to disqualify the Scariano firm requires a three-step analysis. What are the three steps? 

5. Obviously, the Scariano law firm was representing an adversary to Cromley. However, was the subject matter of that representation “substantially related” to the subject matter on which Weiner had represented Cromley? 

6. To disqualify the Scariano firm, would Cromley be required to show that her former lawyer, Weiner, actually shared confidential information with his new partners after he moved to Scariano, or was there a presumption that Weiner’s shared confidential information in his new firm? 

7. Is the presumption that lawyers within a firm all share confidences—and the Weiner would share with his new partners—rebuttable or irrebuttable? 

8. Was there adequate rebuttal of the first presumption (of shared confidences in the prior representation)? 

9. What was the “focus” of the inquiry as to whether there adequate rebuttal of the second presumption (of shared confidences in the present representation)?

10. What types of institutional mechanisms have been determined to constitute adequate “screening”? 

12. On what ground did Cromley contend that there should be a per se rule of disqualification when a lawyer goes over to join the law firm representing her adversary? Is she right? 

13. Does the court agree with her that the presumption (that confidences will be shared in the new firm) should be irrebuttable? Why not? 

14. Is the result in this case consistent with Model Rule 1.10(a)?

15. Did Weiner and the Scariano firm potentially run afoul of the Model Rules by even beginning to negotiate a partnership for Weiner at a time when Weiner was representing a client who was suing a client of the Scariano firm? See Model Rule 1.7(1)(a).

16. Do you see any considerations weighing against allowing a lawyer to drop a client right in the middle of a case solely in order to advance he lawyer’s own personal career goals? Which legitimate ground for dropping the client Cromley did Weiner have in this case? See Model Rule 1.16. See also “hot potato” cases noted at 214.

Model Rule 1.11

1. While Jellicoe worked as an attorney in the state Department of Environmental Protection, he participated in an investigation of various industrial concerns that discharged pollutants into the Kendrell River. Among the firms investigated was General Collectic, a large manufacturer. After leaving his position at DEP, Jellicoe took a position with a large law firm, which has been approached by a citizens group that would like to bring a private action against General Collectic asserting that it has committed violations of the Clean Water Act. The first thing the head partner in the Environmental Law department did was to call in Jellicoe to find out what he knew about General Collectic and its discharge practices. What sorts of ethical problems exist here under MR 1.11?

{End of Reading # 11}
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