Reading # 13  

Malpractice and Beyond 

   (Legal Liabilities of Lawyers)

Togstad v. Vesely, Otto, Miller & Keefe (430):

1. What are the four elements of a malpractice action of the type that was involved in Togstad (i.e., for faulty legal advice)?  (p. 434)

See 435-36 for elaboration of the standard.

2. Did Jerre Miller ever accept Mrs. Togstad as a client, formally or otherwise?

3. Why did it seem to matter whether or not Mrs. Togstad was a “client”?

4. So, what was Miller’s mistake? He didn’t want Mrs. Togstad as a client, and he told her so. But he apparently told her in such a way that she became his client anyway. What should he have done differently?

5. What is the minimum that a lawyer should do before rendering legal advice regarding a claim of medical malpractice? Did Miller do any of these things? Why not?

6. According the defendant’s expert, Hvass, what were Miller’s responsibilities with respect to the statute of limitations? 

7. Does this mean that every lawyer who is asked about a legal matter, at a cocktail party or wherever, must say (whatever else he or she says): “But don’t forget there’s probably a statute of limitations on that. So don’t sit on your rights”? 

{But that doesn’t mean Miller was obligated to do research, does it? Ans:  No, only that he was obligated to make clear that he was not rendering advice (to be relied on)}]

8. So, what should a lawyer do if a person asks him or her about a legal question and the lawyer does not want either (a) to accept the person as a client, nor (b) to do any research, etc. to meet “community standards” of “ordinary care and diligence” in assuring the correctness of any information given? Does the lawyer have to stonewall and say (even if unavoidably rudely): “I ‘m sorry, but I can’t answer legal questions except for people I’ve accepted as clients. It’s now too dangerous”? 

9. Notice who the defendant was in the Togstad case. What if lawyer Miller personally turned out to be personally almost insolvent and cannot pay any judgment. If the liability exceeds that amount of the malpractice insurance, who can be left holding the bag?? Cf. MR 5.1

Is There a Client Here? (p. 18):

1. Does a person actually have to meet with a lawyer, or pay a fee (or, at least, agree to pay a fee) in order for the lawyer to be responsible to the person as a “client”? 

2. What does the casebook say that courts are “alert” to when considering the question of whether a lawyer has become responsible to another person as a “client”? (24T)

Proving malpractice (440):

1. When the plaintiff in a malpractice case shows what the lawyer did, how are the jurors supposed to evaluate whether the lawyer’s action met the applicable standard of care? Are the jurors ordinarily expected to what a reasonably prudent lawyer would have done in the circumstances?

Smith v. Haynsworth, et al. (440):

1. How does a plaintiff in a malpractice action generally go about establishing the standard of care? 

2. Do the Model Rules themselves provide that violations of rules are actionable, creating causes of action for damages or injunction? 

3. Are the Model Rules at least relevant is assessing the lawyer’s duty of care? 

4. What is the majority view of the question of whether the Model Rules can be brought in by an expert witness who is testifying on the applicable duty of care? 

6. What two approaches are taken by the remaining minority of courts? 

7. Which approach to the use of Model Rules did the court in Haynsworth elect to follow? 

Breach of Fiduciary Duties (436):
1. The ABA’s Model Code provides that a lawyer should not use “a confidence or secret of his client for the advantage of himself, or of a third person” without client consent after full disclosure. See accord NY MR 1.6(a). How was this rule different from its Model Rule counterpart MR 1.8(b)? Consider this hypo:

Malcolm represented another lawyer, Forster, in a malpractice action. In the course of this representation, Malcolm learned that one of Forster’s choicest clients, a local savings and loan, was very dissatisfied because Forster had screwed up badly in a real estate closing. In fact, Malcolm had learned, the client was about to leave Forster to go to a big firm in a nearby large city. Almost immediately Malcolm was on the phone and got a lunch appointment with the president of the savings and loan, whom he knew slightly. He convinced the president that the savings and loan would receive better legal service by using a local attorney and, a couple of weeks later, the savings and loan had retained Malcolm to do its legal work in place of Forster had done. Has Malcolm violated his fiduciary duty to Forster under MR 1.8(b)? How about under the Model Code provision quoted above?
Tante v. Herring (437):
1. On what ground did the Herrings allege that Tante violated a fiduciary duty that he owed to them? 

2. Is the gist of the Herring’s complaint that Tante’s misuse of the confidential information gave an advantage to Tante or that such misuse caused an injury to Mrs. Herring? 

3. Did Tante’s behavior have any effect on the legal services that he provided for the Herrings or detract in any way from his assertion of their behalf of their legal rights in the Social Security matter for which Tante had been retained?

4. Why, then, were the Herrings permitted to pursue their claim, if Tante’s efforts got them exactly what they wanted? 

5. Why do you suppose that Tante “did not controvert” the allegations that he took advantage of the confidential information about Mrs. Herring’s condition to convince her to have an affair with him?? 

6. Why was Mr. Herring permitted to recover damages in this case? Was it his confidential information that Tante misused?? Did he suffer legally cognizable “injury” by virtue of the misuse?? Or is this case a throw-back to the days when a husband was considered to have a kind of “proprietary” interest in his wife??

{Old question: 7. Why didn’t the court allow the client to recover damages in Suppressed v. Suppressed (p. 718)?

8. Suppose in Tante v. Herring that the lawyer did not have sexual relations with Mrs. Herring but, after conclusion of the representation, he found it necessary to sue the Herrings for his fee. In order to justify the amount of time spent on the case, it turns out to be necessary for Tante to reveal certain confidential information about Mrs. Herring’s emotional and mental condition (the same information as was referred to in Tante v. Herring. Tante knows that divulging the information will be intensely embarrassing to the Herrings, and may well cause Mrs. Herring to lose her job. Is there any problem with his divulging under the Model Rule 1.8(b)? (See MR 1.6(b)(5)). 
(Remaining materials in this reading are omitted)

{End of Reading # 13}
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