Reading # 8

Candor in Advocacy

Ethics in Advocacy {Introduction} (233-42):

1. Look at the statement that Samuel Johnson made to Boswell: “You do not know a cause to be good or bad till the judge determines it.” (p 238M). In your own words, be prepared to state Johnson’s main point here. What is his main point? Do you agree with him? Isn’t he saying that there is never such a thing as a wrong or unjust legal result, as long as the litigation is done “by the rules”??

2. How about the position taken by Brougham (235)—that the “torments [and] destruction that a lawyer may bring upon others” should be of no concern. Is he right?  Suppose a lawyer has a client facing 10 years in prison, and her investigator discovers that the state’s key witness pleaded guilty to writing bad checks, drugs and prostitution 15 years ago but has since completely turned her life around. Is it okay for the lawyer protect his client by destroying the witness’s reputation, maybe causing her to lose her job, her marriage, custody of her children, etc. Do you have a problem with that?? Cf. MR 4.4(a). 

3. What does justice mean to you?

      a. a fair and equal chance at prevailing (“justice” as “impartiality”)?

            b. a process that produces results which correspond as closely as possible to the ideal of substantive rectitude.

      c. Something else? 

4. In a similar vein, Gillers states on p. 234M: “The advocate may deny that it is possible to talk about ‘right’ in the conventional sense…. You are ‘right’ if you win; you don’t necessarily win because you are right.” What does this mean—that right does not exist until the judge decides it, meaning that before the case comes to court it is not correct to say that either party was “right” or “wrong”? 

5. It‘s sometimes (to quote Gillers at 234M: The advocate’s job is “to use all available legal and ethical means to achieve her client’s goal….” Isn’t there a word missing here? Shouldn’t the word “lawful” be inserted before the word “goal”? If the actual facts of a situation call for a certain legal result, is it a “lawful” goal to try to prevent the law from applying according to its terms?

.

FOUR VIEWS OF ADVERSARY JUSTICE (319):
Rifkind (237):

1. Does Rifkind think that “the object of a trial is the ascertainment of truth”? (239T) Do you agree?

2. What “values other than truth” ought to take precedence in legal proceedings? Any? 

3. Suppose you are on trial charged with a serious crime that you did not commit. Would you be happy to hear that “values other than truth” often take precedence? Would you think it’s fair? 

4. Remember that the aftermath of legal proceedings is, typically, that people go out and deliberately inflict serious suffering on other people “in the name of the law” (incarceration and other punitive measures, deprivations of property, etc.) Are there really “values other than truth” that are so important that you are willing, in the pursuit of those values, to let the government inflict serious suffering on persons who in truth don’t deserve to suffer??

5. What are the two kinds of barriers to the “reception of information” in court proceedings? (239M) 

6. Explain how these “barriers to information” make “courtroom truth” different from your own personal notion of the truth. What do think of legal system that sends people to prison or ruins them financially or, even, kills them not on the basis of “truth” in the conventional sense but based on Rifkind’s so-called “courtroom truth”? Is that the kind of system we have?

7. Let’s just accept that, like any system designed by human beings, the legal system is imperfect and sometimes gives false results anyway (due to “barriers to information”). Does this mean it’s okay for lawyers to deliberately disguise and distort the fact in order to help their clients’ favor?

Frankel (239):

1. Does Frankel agree with Rifkind that values other than truth are appropriately allowed to outweigh the value of finding truth in the American adversary process? 

2. What do you think happens when scientists conceal data that go against their conclusions, or purposely submit partial truths in their published articles and papers??

3. Does Frankel oppose or object to using the adversary system?

4. What does Frankel think the legal/justice system is supposed to do (on what “assumption” does it rest)? 

5. Who do agree with most, Rifkind or Frankel?

“Justice as Fairness” (246):

1. Which would be better for justice, a robust adversary sys, or a “cooperative” system like that advocated in this problem?? Why?? 

2. Is it true that the adversary system “favors rich litigants”?

3. Which system is better for people who want to get away with violations when it suits their purposes? 

 4. Which system is better for a person falsely accused--assuming a generally benevolent government, and assuming a generally malevolent government (such as that faced by African-Americans, especially during the many decades of law-endorsed discrimination and segregation)?
5. Which system is better for people who are law-abiding by nature, far more likely to be victims needing redress than to be victimizers? 

6. Which system is better for lawyers?

Model Rule 3.3

1. What’s a lawyer supposed to do if his client or, for that matter, anybody else testifies falsely in court? Does it matter is the testimony was knowingly false? Compare Rule 3.3(a)(3) and 3.3(b)

2. Suppose a client commits perjury but his lawyer did not offer the false evidence—e.g., the perjurious statement was made during cross-examination. Does the client’s lawyer have the option to remain silent (non-disclosure) in such a situation? 

3. So, which takes priority under the Model Rules—the lawyer’s duty to maintain client confidentiality or the lawyer’s duty to disclose a client’s perjury to the tribunal? 

4. Do the Model Rules require a lawyer to withdraw after the client has committed a fraud on the tribunal? 

Out Carousing with Mikey (250)
1. What would you do in this situation?

2. Larry Brach is being prosecuted for armed robbery. Brach was allegedly acting as a lookout and was allegedly the person who supplied the guns. The robbery took place on the street at about 2:15 at night near the corner of Baker Avenue and Canby Street. Brach resolutely denies taking any part in the robbery. However, he has been identified by Dan Stickman who, in exchange for being allowed to plead guilty to a significantly reduced charge, confessed to taking part in the crime himself and fingered Brach. The third participant in the robbery was killed by the robbery victim.

The criminal procedure law requires that, in order to convict a defendant of any offense on the testimony of an accomplice, there must be corroborative evidence tending to connect the defendant with the commission of the offense. Cf. N.Y. Crim. Proc. L. § 60.22 (McKinney 1997). However, the robbery victim here did not see Brach. The only corroborative evidence that the state has is the testimony of a Mr. Markham, an elderly man with failing eyesight. Markham has said he saw somebody matching Brach's description walking along Baker Avenue near Canby Street a few minutes before the robbery took place.

When Mr. Markham was put on the stand by the prosecutor, he looked at Brach and said: "I know I said he was the guy, but you know, looking at him now, he's just different. He looks similar, but I just know he was not the guy I saw." Nobody was more astonished to hear this than your boss and Brach. In consultations with your boss, Brach has made no bones about the fact that he was at Baker Avenue and Canby Street about 5 minutes before the robbery. He works 2 blocks away and gets off at about 2:00 a.m. He even remembers seeing Markham.


The prosecutor sought and received an adjournment, and your boss wants you to tell her what she should do in court the next day. She had not planned to put Brach on the stand because he has a record. If Markham doesn’t recant, will it deny Brach effective assistance of counsel if your boss doesn’t move for a directed verdict? Won’t it be even worse if she reports to the court that Markham made a false statement on the stand? Does your boss have an ethical duty under Model Rules 3.3 to report Markham's false statement?

Michigan Opinion CI-1164 (on TWEN):

1. Before considering the Michigan Opinion, consider this: Tom represents Arthur in a larceny case. Arthur has an idea he thinks may clinch his defense. Why not let a friend of his, James, sit at the counsel table next to Tom during the first part of the trial, when the prosecutor is expected to put a witness on the stand who will make an “eyewitness” identification of the defendant (“he’s sitting right over there”). Arthur and his friend, James, look somewhat alike and they both share the same ethnicity. The probable result, Arthur says, will be to produce a misidentification in court. Any problem?

2. How does the Opinion rationalize its conclusion that the lawyer should put on the misleading evidence?

3. How’s the hypothetical discussed in the Michigan opinion different from Tom’s case?

4. What does the word “truthful” mean in the fourth paragraph (“A defense lawyer may present any evidence that is truthful”)?  Does it mean testimonial statements that are “literally” true? Does it mean testimonial statements that are “reliable” to show what they are ostensibly intended to show (in this case, that the defendant was elsewhere at the time of the crime)?

5. Is the Michigan ethics opinion consistent with Model Rule 3.3(a)?

6. Why, according to the Michigan ethics opinion, is a lawyer allowed to try to obtain an acquittal even when the defendant has confessed?

 “The White Women on the Walls Have to Go” (323): 

1. Is there anything objectionable about what Johnnie Cochran is said to have done in preparing Simpson’s house for the jury visit? Was it “shameful,” as Jeffrey Rosen wrote in The New Republic?

2. What would you say if a defense attorney were to require his client get a haircut before trial, or make him wear a suit and tie in the courtroom? Is this sort of conduct distinguishable from what Cochran did? How about a prosecutor in an assault case who tells her complaining witness, a prostitute, to dress for trial in a demure outfit that is quite out of keeping with the witness’s usually preferred attire?

3. It is often said that one of the main purposes of laws and legal system is to “send a message,” to “make an example” of certain people, to educate about what is right and wrong in our society, etc. Prosecutors do this, so why not defense attorneys, too? In such cases are the particular facts often “less important . . . than the social meaning that might be attached to” the people involved?? (469 Isn’t Johnnie Cochran’s statement here actually much less radical than it might sound at first?? Be able to give reasons why you agree or disagree. 

.

.

Truth and Confidences (252-53—starting at middle of 252):
{Introduction} 

MR 3.3

1. Is it ever ethical for a lawyer to help a client commit perjury under the Model Rules? (See 3.3(a)(3) and (b)) 

2. Do the Model Rules require a lawyer to breach client confidentiality if it is necessary to do so in order to avoid assisting a client in committing perjury? (See 3.3 (b); Cf. 3.3(c) (MR doesn’t prevent disclosure in this situation))

3. Suppose a client comes to the lawyer after a legal proceeding is over and tells the lawyer that he lied on the stand about a key element of his case (in which the client prevailed). Does the duty of confidentiality prevent the lawyer from disclosing the perjury? (See 3.3(c)).

4. Under which specific subdivision of Model Rule 3.3 was Robert Bennett required to supply the letter reproduced at p. 267 of your casebook?

5. How common do you suppose it is that lawyers are faced with questions of whether to reveal or correct clients’ misdeeds (fraud or other criminal violations). Perhaps, criminal lawyers, not so much. But how about ordinary “business” lawyers? Given the complexities of industrial regulation--employee rights, safety and environmental laws, etc.—together with the extensive reporting duties of public corporations and the very human tendency to cover up “problems,” don’t you think it may be different for in-house corporate lawyers, that they may see (and have to “cover up”) client misdeeds fairly frequently? 

Nix v. Whiteside (253):
1. What was the constitutional provision that Whiteside was attempting to invoke to overturn his conviction in this case? 

2. What testimony did Whiteside want to give? How would it have helped him? 

3. What did counsel say he would do if Whiteside gave this testimony? 

4. Does a criminal defendant have a due process right to testify in his own behalf? 

5. According to the Strickland case, what are the two “elements” required in order to establish a claim of deprivation of effective right to counsel? 

6. Why does the court “indulge strong a presumption” that counsel was effective? 

7. What ethical rule might the lawyer arguably have to violate if he were to report Whiteside’s perjury to the court?

8. In any case, are the ethical rules controlling in determining whether a lawyer is providing the client with effective assistance? 

9. According to the Court, do the Model Code and Model Rules “authorize” or “require” a lawyer to disclose (prospective) client perjury? 

10. What is the attorney’s “first duty” when faced with a proposal for client perjury? 

11. In any event, did the lawyer in Whiteside violate the ethical rules by threatening to disclose?

12. Didn’t the Supreme Court in fact force Whiteside to make a choice between having an effective (i.e., fully informed) counsel and having a right to testify freely? 

13. Was most of the “ethics” discussion in Whiteside just dicta? 

14. Are the concurring opinions a bit overdrawn in their concern that counsel very often may not really know, as a practical matter, whether a given story would be perjury or not?

15. Do the ethical rules allow a lawyer to assist a guilty client (who confidentially admits it) to plead “not guilty”? What’s the difference between that and assisting a client to commit perjury? 

After Nix, What? (260-62):

1. How about using the so-called “narrative” approach? 

2. Does Model Rule 3.3 permit or allow a lawyer to disclose client perjury to the court whenever lawyer has reason to suspect that the client has lied? 

3. How can an attorney ever “know” that a client plans to commit perjury, or that a given item of testimony really “is” perjurious? 

4. Can the lawyer avoid these problems by simply making it clear to the client that the lawyer is not interested in whether the client “really did it” or not, or otherwise avoiding knowledge? 

5. What does it mean to disclose client perjury to the “tribunal.” What’s the “tribunal” for these purposes, the fact-finder (jury), the judge, some other judge not actually assigned to the case? And, then, what’s the judge supposed to do with the information once he or she gets it? 

People v. DePallo (TWEN):

1. What made the defense attorney think that his client may have been a participant in the murder? 

2. What made the defense attorney think that the defendant might lie on the stand? 

3. Did the defense attorney mention the defendant’s false statements during summations?

4. What are the two competing considerations faced by a criminal defense attorney with a perjurious client?

5. What are the two “equally solemn” duties that circumscribe the attorney’s duty to zealously represent his client? 

6.What three responses does the court suggest when a lawyer is confronted with a client who intends to commit perjury? What comes first?

7. In what form did the defendant present his testimony—including the false testimony—to the jury?

8 What possible good did it do or purpose did it serve for defense counsel to disclose the defendant’s perjury to the court?? Shouldn’t the disclosure have been to the jury??

“The Lecture”—coaching witnesses (264):

1. What do you think? Did Biegler act ethically?

2. Obviously, a lawyer should never tell a client or witness what to say (or not say) on the stand—to be sure to say thus-and-so or to “never” reveal this or that. But what about when a lawyer, interviewing a client or witness, takes pains to spell out the applicable law before eliciting the “facts”?  Suppose, for example, Biegler has a new client, the mother in a hotly contested child-custody matter. Suppose Biegler says, out of clear blue: “Judges are becoming more willing to award custody to the father than they have been in the past. But one of the things they respond to is evidence that there has been abusive behavior toward the child. Even if the abuse is not absolutely established, judges like to err on the side of caution—they don’t like to see their pictures in the paper next to a story about a seriously abused child. Sometimes, you should know, an abusive parent will try to hide what he has been doing. So I want you to think. Are there any unusual happenings over the past couple of years? Has Amy said anything, or acted strangely? Has you husband done things that might be a cover for abuse?” 


● Is it okay for a lawyer to say all these things? 


● Isn’t important for the lawyer to get this sort of information (if it exists)? 


● Is there any way for the lawyer to do it without being suggestive? 

2. Why should advocates be allowed to talk to witnesses privately at all before presenting the witnesses at trial? What possible purpose is served by such pre-trial discussions other than opportunities for coaching, or “guiding” the witness’ testimony, more or less blatantly? (Advocates are generally not allowed to talk to witnesses before trial in England. Is this a good rule or a bad one?)

Model Rule 3.4 (Fairness to opposing party and counsel)

1. Janie, age 18, was driving with her boyfriend when she collided with another car at an intersection. You are her lawyer (actually, you have been engaged by Janie’s insurance company). In an interview, Janie maintains that she is certain the light was green in her direction. However, when you talk with her boyfriend, he says that the light was red and, though he very, very much wishes he remembers seeing it as green, the fact is that he remembers it as red. Neither Janie nor her boyfriend has yet been approached by any lawyers or investigators acting on behalf of the other driver or his insurance company. Would it be a good idea for you to request Janie’s boyfriend not to say anything unless he is compelled to testify at a deposition or trial? See MR 3.4 (f).

2. In making his closing argument at trial, the prosecutor summed up the overwhelming evidence of guilt that had been introduced against the defendant and then said: “I’ve looked at this evidence every-which-way, and I’ve looked hard for some crack or gap. But I just can’t see any other conclusion but that the man is guilty. And I’m sure, when you’ve looked at the evidence, you’ll decide he’s guilty, too.” Any problem with this line of argument? See MR 3.4(e)

Model Rule 3.5 (Impartiality and decorum of the tribunal: ex parte communications)

1. While in the courthouse riding up the elevator with his associate, Fosdick noticed that two of the jurors in the case he was trying had just stepped into the elevator, along with several others. The jurors now stood with their backs to the two attorneys. Already engaged in animated conversation with his associate, Fosdick continued speaking and, without missing a beat, said in a low (but readily audible) tone: “You know the thing that gets me is how that Kepler has managed to fool so many people into thinking he’s anything but what he is. He’s been fired from just about every job he’s had, he’s constantly being chased by bill-collectors, he just barely managed to stay out of jail for writing bad checks, and last year he left his wife and three kids to run off with some prostitute. Now here he is testifying in a court of law and being treated like some kind of hero.” Kepler was the other side’s key witness in the case Fosdick was trying. Everything that Fosdick said was essentially true. Any problem here? See MR 3.5(a) and (b).

2. While arguing a motion in a personal injury case, Gerolson was asked whether his client had ever played in competitive sports, while in school or after. Gerolson answered “no,” which he thought to be the truth. Later that day Gerolson talked with his client by telephone and learned that the client had briefly been on his high-school football team, a sport in which players sometimes sustain knee injuries similar to the one that the defendant is asserted to have caused in this very case. Gerolson does not want to risk having the judge find out later that he and his client misrepresented a fact, even if inadvertently, but at the same time he doesn’t want to send the other side off on a quest to prove that his client’s injury was a pre-existing one—which it wasn’t. Is it all right for Gerolson simply to give the judge a phone call to correct what he said earlier that day in court? See MR 3.5(b).

{End of Reading # 8}
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