Reading # 6

Adverse Possession

Johnson v. M’Intosh (p. 143):

1. What is an “action in ejectment”? 

2. From whom did the plaintiffs claim to have received their title? 

3. From whom did the defendant’s claim to have received their title? Trace the (alleged) chain of ownership. 

4. What is “the question” in this case? 

5. What right did “discovery” give the (European) nation whose people did the discovering? 

6. In a nutshell, who had the exclusive power to convey “legal title” to the premises at issue at the time of the purported 1775 conveyance to the plaintiffs? (p. 122)

7. So... Did the people who bought the land from the Indians in 1775 win or lose? 

8. Notice that, actually, title by conquest does not really play a necessary role in this case. That is, the Court seems accept that Indian-law “titles” (as opposed to sovereignty) were unaffected by the particular conquest events at issue here. Instead, the Court takes the position that, even assuming the Indians had “conveyed” ownership to plaintiffs under their own native law, they must have repudiated that conveyance when they made a treaty ceding title to the same land to the U.S. government.  (Note: They didn’t cede sovereignty under the treaty because the U.S. government already had that). So why does the Court spend so much time discussing “title by conquest”??

9. Thought question: Does the law of this case survive the judgments at Nuremberg, or has it been superseded so that it is no longer valid law?? If the latter, what of the many private titles created since this case was decided? 

Gillespie v. Dew (Supp. 22):
1. What does the court mean in the first paragraph when it says "the defendant broke and entered his close"?

2. What was the defendant's basic line of defense?

3. What authority did defendant refer to (apparently) for his version of what is required in order to sue in trespass?

4. Did the court accept that authority? Why not?

5. Why did the court make an exception for cases where there was adverse possession –why not let absent owners sue in trespass even when there is an adverse possessor on the land??

6. Is it correct to say that the court abolished the old English requirement that a person has to have “possession” of land in order to successfully bring a trespass action against an intruder?

{Introduction} (p. 129):

1. How is it possible for a person to acquire “good title” to property that is owned by someone else (other than by buying or inheriting it)? 

2. What are the four “doctrinal strands” behind the law of adverse possession? 

3. Why should there be limits on the time for asserting claims?? 

4. What “requirements” do the courts impose on people who are trying to establish that ownership by means adverse possession?? What do you have to do?? 

5. What is meant by “hostile” possession? 

6. What are the three different versions of the “claim of right” requirement?


• objective standard 


• good-faith standard


• ‘aggressive trespasser’ (bad faith) standard

7. What does it mean to say that possession must be “open and notorious”?

8. Does the requirement of “continuous” possession mean that the possessor must be on the land non-stop at all times? How about if the true owner comes back and occupies for awhile during the period of adverse possession??

Ewing v. Burnet:

1. Who won in the trial court? What, therefore, is the sole factual (evidentiary) issue in this appeal??

2. Why didn't Burnet get title to the land when Symmes delivered him a deed to the land?

3. Did Burnet ever live on the land he was claiming? Did he ever engage carry on any permanent activity there? Why not?

4. What, as a general matter, determines whether a wrongful entry onto another’s land is an ouster (a taking of adverse possession) or a mere trespass? 

5. So what is “possession”? What kinds of things did Burnet do that, according to him, made him the adverse “possessor” of the land?

6. What kinds of possession-type things did the true owner, Williams, do during the same period that Burnet was acting adversely? 

7. In sum, what kinds of things does a person have to do in order to be considered "in" adverse possession of a piece of land?

8. Important procedural point: Does the court agree that Burnet proved that he had adverse possession of the land, or merely that there was enough evidence to go to a jury on the issue?

9. In what sense would you say that Burnet’s possession was “exclusive”?

Nome 2000 v. Fagerstrom:

1. When the true owner commenced its action in ejectment against the Fagerstroms, how long had the had a cabin on the land? What other uses had they made of the land?

2. What four requisites or “conditions” of adverse possession does the court list? 

3. On what ground did Nome argue that the Fagerstroms did not meet the physical requirements of adverse possession? Did they? How?

4. On what ground did Nome argue that the Fagerstroms did not meet the “hostility” requirement?

5. In what fundamental respect does the “hostility” requisite differ from the other three other requisites mentioned by the court?

6. Was it in any way crucial to the success of Fagerstroms’ case that they had actually, throughout the period of possession, intended to claim the land as their own? 

7. If hostility is not about the possessor’s actual intent, what is it about?

8. Why was it that the Fagerstroms did not also acquire a ripened title by adverse possession to the southerly portion of the parcel?

9. What is “color of title”? 

.
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Reading # 7

Adverse Possession (cont’d)

Lawrence v. Town of Concord:

1. On what basis did the Town claim that it had acquired ownership of the disputed land?

2. On what basis did the Lawrence claim ownership of the disputed land?

3. Note the specific details of the interest received by the Town in 1942. According to the terms of Mary J. Burke’s will, the will did not give the Town an immediate right to possession, but only a “contingent” right. (see quoted small print).  Something else had to happen before the Town would become entitled to take possession of the land. What?  Did that “something else” ever happen? When? 

4. Who was Joseph Frazier, and how did he come into possession of the disputed land?

5. On what ground did the Town argue that Frazier didn’t acquire a title by adverse possession?

6. On what basis did the Appeals court hold that Frazier’s use was not “open”? 

7. What does the court say that the word “open” means in “open and notorious”? 

8. What does the court say that the word “notorious” means? 

9. Does “notorious” require that the use be actually known to the owner? 

10. Was the presence of the underground sewer line in Foot v. Bauman (cited in case) “open and notorious”? Why?

11. What is the purpose of the “open and notorious” requirement? 

12. Why did the court expressly reject any additional requirement that the owner must have knowledge that it owns the premises?

13. Why didn’t it matter that Frazier may have acted with the hope and even the intent to conceal that he had no valid interest in the premises? 

14. Does this mean that a leasehold tenant or licensee can form a secret desire to take over from his landlord and then can, by outwardly using the premises like an owner, acquire the title by adverse possession? 

15. Did Frazier personally occupy the disputed premises for the entire 20-year statutory period required for title by adverse possession? Did it matter?

Notes and Questions (146-48):

1. Why didn’t the adverse possessor in Mannillo v. Gorski (note 2) acquire title by adverse possession? 

2. Is Mannillo v. Gorski distinguishable from Lawrence v. Town of Concord or are the two cases simply inconsistent?

3. A rural school district placed a necessary outbuilding near one of its country schools. In doing so, it make a mistake as to the location of its property line. As a result, the outbuilding was located on the land next door, which belonged to Benson. After 22 years, a survey was done and the error was brought to the attention of the school district. the District apologized profusely and moved the outbuilding onto its own land. The period of limitations on ejectment was 20 years. Can the school district now lawfully move the outbuilding back to its original location? (See discussion in note 4).

Birnbaum v. Brody (Supp. 23):

1. What did the plaintiff’s do that constituted acts of “possession” on the disputed areas of land?

2. Can mowing the lawn count as “cultivation”? Would it always qualify as cultivation?

3. What is meant by “improved”? Does a children’s swing qualify as an “improvement”?

4. What is meant by “enclosed”? Does the disputed area have to be enclosed on all sides? Can a 3-foot high fence count as a “substantial” enclosure?

5. Who do you suppose was paying the property taxes on the disputed area during (and, for that matter, after) the time that the plaintiff’s were acquiring it by adverse possession?

Ray v. Beacon Hudson Mountain Corp. (Supp. 23): 

1. What are the five elements of adverse possession listed by the court as being required in order for a person to acquire a title by adverse possession? (p. 25, upper left)

2. The court says that the sum of these elements “reduced to its essentials” really boils down to what? (p. 25, upper left)

3. Is the evidentiary standard (quantum of proof) for these elements the same one that normally applies for civil actions generally, i.e., preponderance of the evidence? Why is the standard what it is? (p. 25, upper left)

4. Notice that the court alludes in a number of places and ways to the idea that, to satisfy the requirements for adverse possession, the AP’s acts must, under the circumstances, be “sufficient to supply the owner with notice of an adverse claim.” (See, e.g., 24-25, 25 right, 26 upper left, 26 lower right.) Does this mean that an owner doesn’t have an ejectment action unless he or she has reason to know that someone is appropriating his or her land??  Isn’t it possible for a person to have an ejectment action without knowing it?? 

5. What kinds of events can interrupt the “continuity” of possession? (p. 25)

6. Did the defendants meet the requirement of continuous possession in this case? How?

7. What sort of possession is required in order to acquire “incorporeal” rights, such as easement, by adverse use? (p. 26 left)

8. Notice that the court said nothing about the Rays’ frame of mind. Was it necessary for them to prove that they possessed with a “hostile claim of right”? In other cases, the New York courts have said that, if the other four elements of adverse possession are shown, hostility is “presumed.” How might the true owner rebut such a presumption?

a. Would the presumption be rebutted by proof that AP acknowledged, during the period of adverse possession, that actual title was in the true owner?

b. Would the presumption be rebutted by proof that AP acknowledged, after the adverse possession period, that actual title had been in the true owner?

c. Would the presumption be rebutted by proof that, during the adverse possession period, the true owner sent a letter to AP saying that she (true owner) was giving AP permission to occupy and use the parcel in question? 

Bova v. Vinciguerra (Supp. 27)

1. What did the defendants do that precipitated this lawsuit?

2. On what basis did the plaintiffs assert that they had an easement to use the path to the lake that ran across the defendants’ land?

3. What did the plaintiffs have to demonstrate in order to establish a claim for a prescriptive easement appurtenant?

4. On what factual basis were the plaintiffs claiming that they had acquired a prescriptive easement?

5. Is there a “hostility” requirement for acquiring easements by prescription? How is it met?

6. Was it essential for the plaintiffs to demonstrate that their use of the path was exclusive?

7. In order for the plaintiffs to meet the requirement of “continuous and uninterrupted” was it essential for them to show they had made the adverse use of the path all year-round?

8.How was plaintiff Deuel’s situation different from that of the other plaintiffs, and how did that difference affect the interest that she received by prescription?

Miller v. Rau (Supp. 28) 
1. What did the defendants do that precipitated this lawsuit?

2. What specific relief was plaintiff seeking in this action?

3. What uses did the Supreme Court find that the Reisner’s had made of the disputed roadway, and what the did Supreme Court conclude as to the existence of the prescriptive easement? 

4. According to this court, how “continuous” does the adverse use have to be in order to meet the requirement of “continuous and uninterrupted”?

5. Did the plaintiff’s predecessors in this case meet the requirement of continuity? How?

6. On the question of “abandonment,” for what period of time did the plaintiff’s predecessor, Mrs. Reisner fail to make any use of the easement?

Problems in Applying the Statute of Limitations: Tacking (p. 135):

Re Problem 1. 

1. What “interest in Blackacre” did O1 have when she conveyed her “interest” to O2 in 1995?? How much time was left on her right of entry? 

2. How would you describe the “interest in Blackacre” that AP1 held at the time AP1 conveyed his “interest” to AP2 in 1994?

Re Problem 2. What interest in Blackacre did B acquire from AP when the events of 1995 transpired??

Re Problem 3. By analogy to the Winkfield case, and applying the doctrine of that case, would AP be entitled to recover possession in an ejectment action B, or could B defeat AP’s claim by demonstrating that title is in O?? 

Tolling for Disability (p. 148-50):

1. Using the statute of limitations quoted on p. 133 (small print), and assuming that there were NO disabilities, when would AP acquire a ripened title by adverse possession under the facts in in the first sentence of question 1?

2. Using the statute of limitations quoted on p. 133, when would AP acquire a ripened title by adverse possession in the hypos of subquestions a. to d. (skip e.) on 149? In determining your answers, notice that in the statute of limitations quoted on p. 133, provides for two statutory periods, a 21-year period and a 10-year period. For each hypo, ask yourself:

a. What event triggers the 21-year period to run? (exact words)

b. What event triggers the 10-year period to run? (exact words)

c. Which period ends later, the 21-year period or the 10-year period?

Notice also that:

1. The 10-year period is never simply added onto the 21-year period?

2.. The 21-year minimum period is never shortened by reason of

disability? (The policy reason for having special rules for disabilities should make it fairly obvious why not. What is that reason?)

4. In answering question 3 (p. 150), consider this: Suppose that O shows up after the purchase and sues D in ejectment alleging, for example, that AP never acquired good title because she interrupted the continuity of her adverse possession at least twice after 1990. Even if AP could “prove” her adverse possession since 1990, what sort of a fix would D be in? What sort of a fix would you be in if you had failed to counsel him against buying the property? What should AP do if she wants to sell the property?

.
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Reading # 8

Adverse Possession (cont’d)

Kiowa Creek Land & Cattle Co. v. Nazarian:

1. What kind of interest in land was Kiowa claiming?

2. Who owned the land during most of the time that Kiowa made the adverse uses that were the basis of its claim?

3. Who owned the land at the time that this declaratory judgment proceeding was brought?

4. In the case of Test v. Reichert (discussed in Kiowa), why did the court decide in favor of the man (Mr. Test) who had adverse possession of government land? Structure an argument in favor of the prior possessor, Mr. Test, using on the Winkfield doctrine.

5. Why didn’t the rule of Test v. Reichert give Kiowa rights against Nazarian to use the easement across his land? 

6. Why doesn’t the statute of limitations on ejectment run against the government? Re-read the statute of limitations quoted on p. 133. In interpreting this statute, is it sensible to suppose that the state government intended to cut off its own right to bring ejectment? 

7. Why should lessees from the state be given the privileged position of exemption from the statute of limitations while private owners and their lessees are required to play by less favorable rules?? If most of the school lands in Nebraska are held in private possession, as the court says, what justification is there for selectively dashing private expectations by refusing to apply the easements-by-prescription rule??  

Notes and Question 2 (p. 152):

1. What are "mesne profits"? 

2. The authors say: “Until an adverse possessor succeeds in acquiring title, he or she is liable for trespass and “mesne profits.” Is this the whole story, though? Would Gillespie v. Dew allow the true owner to sue the adverse possessor in trespass, even before the title ripened? How could the true owner bring a trespass action if the adverse possessor has the possession?

3. Would Gillespie v. Dew allow the true owner to maintain a trespass action against the adverse possessor after the title has ripened? Why not?

4. If we allowed former true owners to sue for trespass and mesne profits after title ripens in an adverse possessor, would that serve or detract from the policy rationales for the doctrine of adverse possession?

Dieterich International v. J.S. & J. Services:

1. What interest in land was Dieterich trying to get in this lawsuit? On what basis was he claiming this interest?

2. Who was the owner of the Terminal Station property? Who had the right to possess it?

3. What is the “inheritance,” as that term is used in the landlord/tenant context?

4. Would it be illogical to permit a landlord to sue in ejectment while the land is or ought to be in the possession of the tenant? Why? (Hint: When people sue in ejectment, what are they suing to get? Is the landlord entitled have this during the term of the tenant’s lease?)

5.Based on Gillespie v. Dew, would it be illogical to permit a landlord to sue in trespass to stop a third party’s use of the land while the land is or ought to be in the possession of the tenant? (Hint: Is the landlord the one who is entitled decide who gets to do what on the land during the term of the tenant’s lease?)

6. What is “waste,” as that term is used in the landlord/tenant context?

  as opposed to “injury to the possession—which only T can sue for (see note 1, 154-55)]

7. Why can’t the adverse user, Diederich, acquire an easement by prescription against the landlord, Brown, during the term of the lease? (Hint: if landlord-Brown is not even allowed to sue to stop Diederich’s use yet (because he’s not yet entitled to possession), how can you possibly say that his right to sue has “expired”--that he’s ”waited too long”?)

8. Is there anything to prevent the adverse user, Diederich, from acquiring an easement by prescription against the tenant (Terminal/ J.S. & J.) during the term of the lease? How long would any such easement last? (See p. 154-55, note 1)

9. What is the earliest time that the adverse user could acquire a “permanent” easement by prescription, good against the landlord, Brown, to make use of the land in question?  (Assume the state has a five year period of limitations on ejectment, as California does.)

10. Skip note 2 on 155.

Winchester v. City of Stevens Point (supp. 30):
1. What was the injury that Mrs. Winchester was suing for in this case? (p. 30 left)

2. When Mrs. Winchester tried to prove that she was the owner of the land in question, why did her attempt fail? (p. 30. See also p. 32 left). 

3. If Mrs. Winchester was not the owner, who was? (Hint: If one or more of the conveyances in her chain of title were invalid, then who must have the title?)

4. The word “seizin”--or “seisin, which appears on p. 30 top right, is one we will encounter quite a bit later in this course. When used by courts in the last 200 years or so, it generally means “legal ownership”; therefore, what the court means to say here is that actual possession is prima facie proof of legal ownership. 

The court goes on to say, however, that Mrs. Winchester “offered evidence which disproved or overcame the presumption” of legal ownership. But did she really??

4. At the time of the lawsuit, who had the sole right to sue in trespass for damages for injuries (permanent or otherwise) to the land?

5. Did the majority opinion allow that Mrs. Winchester was entitled to any money recovery at all?

6. If Mrs. Winchester was not allowed to recover for permanent depreciation in the value of the property, who would have been allowed to? (See p. 32R.)

7. Suppose that the grantor of one of the defective deeds in Mrs. Winchester's chain of title tried to get the land from Mrs. Winchester, arguing that the deed was faulty and therefore he retained title. Could he? (See p. 32.) 

8. Did the court follow the "Winkfield rule" here--agreeing that "as against a wrongdoer, possession is title" and, therefore, prevent the wrongdoer from asserting a jus tertii under which he did not claim?

{end}
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