Reading # 20

Express Easements; Easements by Implication 

The Basics about Servitudes (p. 659

):

1. What does it mean to say that benefits and burdens “run with the land”? Suppose O grants an easement to his neighbor E for a power line across O’s land. Later, O sells his land to O-2. If the burden of the easement “runs with the land,” is O-2 obligated to let the power line remain in place? 

2. What are the two basic types of servitudes?

3. What is a profit à prendre? 

4. What is the formal name or designation given to land that is burdened by an easement? What is the formal name or designation given to land that is benefited by an easement?  

5. What is an “easement in gross”? What’s the other kind of easement called? Give an example of each? 

Creation of Easements and Profits (664)

1. What was the purpose of the easement in Brown v. The Penn Central Corp. (discussed on 664)?

2. What were the two possible kinds of interests that the deed might have conveyed to the railroad?  What important difference did it make?

3. Why did the court decide the way it did? 

4. Notice that an easement confers a right to make specified limited uses of the servient property (e.g., for railroad purposes), not the general use that is permitted by ownership in fee.  Would it be a “railroad use” for a railway company to allow a telecommunications company to lay fiber-optic communication conduits in a railroad right-of-way?  Is hiking and biking trail use a railroad use? How about “right-of-way” banking, creating a “reserve” for future railroad use?

Simmons v. Abbondandolo (supp. 48):
1. What was the purpose of the alleged easement in this case? What were the plaintiffs and defendants disputing about?

2. How did it come about that the plaintiffs had a driveway running across the defendants’ land?

3. What, according to the court, is the difference between an easement and a license?

4. What specific aspect of the “EXCEPTING AND RESERVING” clause led the court to conclude that plaintiff’s had merely a license and not an easement?

5. If the plaintiffs had no right to an injunction protecting their right to use the driveway, why didn’t the court render judgment for the defendants—letting them off the hook?

Mund v. English:

1. What were the plaintiffs and defendants disputing about? 

2. How did it happen that the plaintiffs their water from a well on the defendant’s land? 

3. According to defendant, what would be required for the court to find there was an irrevocable license? 

4. Is it generally true that an oral license can be revoked?

5. What did the court say was required in order to find an irrevocable license? 

6. Is any “agreement” necessary to create an irrevocable license? 
7. On what basis did the court here find that there was a “permanent arrangement.”? 

8. Why should it matter whether the parties actually intended a “permanent” arrangement?

9. What, if anything, did defendants do to show that they ever intended to allow a “permanent” use by plaintiffs?

10. What is an “executed parol license”? (See Note 2 following case)

12. The Mund case involved members of the same family. The Dalton common-driveway case (in Note 4) involved two people who were “just neighbors.” However, didn’t the circumstances and expenditures in the Dalton case show just as “indisputably,” or even more so, that a permanent arrangement was intended? Why did the court refuse to find an irrevocable interest? 

VanSandt v. Royster:

1. What was the plaintiff complaining about in this case?

2. Who was John J. Jones, and what was his relationship to the plaintiff?

3. Why didn’t the plaintiff complain about the sewer drain at the time he purchased his house or, if he didn’t like it, refuse to buy and look for a home somewhere else?

4. On what two alternative grounds did plaintiff contend that he did not have to put up with an easement for the sewer drain?

5. On what two alternative grounds did defendants contend an easement had been created ?

6. Is it possible for a person to have an easement in his own land?

7. What is it called, then when an owner makes use of part of his land for the benefit of another part? 

8. How “necessary” must a use be in order for a quasi easement to be recognized as a true legal easement after severance of the servient and dominant tenements? 

9. Was the easement really “necessary”—so it would meet the requirement of necessity? (909)

10. The plaintiff claimed that he did not have “notice” of the easement at the time he purchased. Did he? Shouldn’t he have been protected as a bona fide purchaser without notice, actual or constructive? 

Morrell v. Rice:

1. What was the plaintiff (Morrell) seeking in this action? Why did they want it? 

2. When were the two parcels originally severed from each other? Which was conveyed out first, the dominant tenement or the servient tenement?

3. On what two grounds did Rice contend that there was no easement by necessity?

4. Can an easement by necessity be “implied” even if there was no intent whatever to create an easement (when the benefited land was severed from the burdened land)?

5. How did the court find the original deeds to Morrell parcel and the Rice parcel to be “simultaneous.”

6. On what ground did the court conclude that the alleged alternate “water” access was insufficient to prevent an easement by necessity? Was this based on conditions at the time of the original grants? Should it have been?

7. Was the scope of the easement limited to the uses that were “strictly necessary” for the use of the Morrell’s property, or was a more relaxed standard used?

8. How long does an easement by necessity last (see note 8 following the case).

9. Explain why an easement by necessity is not necessarily “unfair” to the person upon whose land it is imposed. Was the imposition in Morrell v. Rice “unfair”? Clearly there are strong policy reasons for not allowing the Rices to stonewall the Morrells in their need; does it follow, however, that the Morrells should have received their easement for free?

Paxson v, Glovitz:

1. Did the original parties both agree to have a 20’ wide easement for the driveway straddling their property line?  Why wasn’t their agreement effective to create the easement?  

2. What did Glovitz do that irritated plaintiff Paxson?

3. On what basis did Paxson claim she had an easement to use the portion of the driveway on the Glovitz side of the property line? 

4. What was the alleged problem with deciding that Paxson had acquired an easement by prescription (that is, by adverse use)? 

5. On what basis did Glovitz argue that the use was “permissive”? 

6. On what basis did the court conclude that the use was not permissive?

7. Suppose somebody tries to convey a parcel of land but the conveyance fails to do so (because of non-compliance with certain required formalities). If the intended grantee takes possession anyway, believing himself to be the true owner, isn’t his possession “adverse” possession.?

8. If an easement is created by prescription, are the uses lawfully permitted under the easement limited to only those uses that were made during the prescriptive period (and gave rise to the easement)?

Goulding v. Cook:

1. What kind of trespass were the Gouldings complaining about?

2. Why did the Cooks build the septic system where they did?  Were they acting in bad faith?

3. How urgently did the Cooks need to use the Goulding land for a septic system”? 

4. Is it correct to say that property rights are absolute to the extent that the owner has not acted to limit his or her rights (by creating easements, leases, mortgages, etc.)? 

5. What is, however, the general limitation placed on the degree that courts can “condition” (limit the scope of) private property rights? Where do they “draw the line”? 

6. What is the problem with leaving the parties to their own devices in a case such as this?  If the Cooks need something, let them negotiate to buy it, instead going to court to get a forced judicial sale, as the lower court had ordered? 

7. So what happened to the Cooks—what remedy did Gouldings get against them?

8. Do all courts take the same view that, if you build on your neighbor’s land, you should be required to remove the encroachment, no matter what the cost?

Reading # 21

Scope of Easements

U.S. Cablevision Corp. v. Theodoreu (Supp.):

1. For what purpose did plaintiff purchase the 1½ -acre parcel from the Schucks?

2. Where was the 1½ acre parcel located in relation to the Schucks’ retained property?

3. The Schucks granted plaintiffs two easements. What rights of use were conferred in the first easement?

4. What rights of use were conferred in the second easement?

5. How did the defendant come to be the owner of the Schuck’s retained property?

6. What was the crucial thing that Cablevision wanted to do but defendant did not want it to do? What was the pivotal question in the case?

7. Didn’t the first easement clearly give the Cablevision the right to install underground cables? Why didn’t the Cablevision and the court rely on that?

8. According to the trial {“Supreme”} Court, what rights were granted by “the easement held by plaintiff”?

9. What are, in general, the rights conferred by an easement of way?

10. Does the grant of a mere right of way normally include a right to install underground pipes or utility lines?

11. On what other three different bases did plaintiff attempt to establish that it had a right to run the underground cables?

12. Why did Cablevision fail in its effort to convince the court that there was an easement by implication from pre-existing use to lay underground cables in the easement?

13. What elements must be present in order to establish an “easement by necessity”?

14. Why didn’t it help Cablevision to claim an easement by necessity (given that it wanted to lay underground cables in the easement)?

15. Why didn’t Cablevision succeed in its claim to an easement by estoppel to lay underground cables in the easement?

16. Let’s go back to the second sentence of the case—what was the purpose for which Cablevision purchased the 1½-acre parcel surrounded by land of Schucks? Given that purpose, isn’t there something wrong here?

Scope and (re)location of easements (687-91):

Problem: The driveway leading to E’s house cuts across land belonging to S. On the official filed map, E’s land is called Lot 42 and S’s land is Lot 43. The length of the easement is about 45 feet, and the deed that creates it describes the easement as: 

“a right-of-way for ingress and egress over a strip 11 feet in width and located 5½ feet on each side of the center line of the existing driveway that runs from Oak Street across Lot 43 to the boundary between Lot 43 and Lot 42.” 

The existing driveway is 8 feet wide. Assume you have been appointed as an arbitrator. How would you decide the following disputes, and why?

a. S wants to build a small addition to his house and, under the local building code, this project requires a portion of the driveway to be shifted over a couple of feet. The relocation would straighten the path of the drive and shorten it slightly. S is willing to pay all costs of relocating the driveway, but E objects and, by agreement of the parties, the case has been brought to arbitration. 
b. In order to beautify his property, S has planted a row of fir trees along each side of the driveway. The two rows of trees are only 10’ apart and are therefore within the 11’ easement. However, there is still plenty of room for cars and trucks to pass over the easement while going to and from E’s house. Nevertheless, E insists that the trees be removed and, by agreement of the parties, the case has been brought to arbitration. 
c. Assume that the terms of the easement do not merely allow E to use the driveway for ingress and egress but also expressly allow him to park cars along it. However, in order to leave room for cars to pass safely along the easement, it is necessary for the parked cars to encroach outside the 11’ width of the easement. S is demanding that all parked cars stay within the 11 feet and, by agreement of the parties, the case has been brought to arbitration. 
Brown v. Voss:

Draw a small map showing the road, parcels “A,” “A,” and “C,” and the approximate location of the easement.
1. How was the easement created? 

2. What does the court look to in order to determine the “extent” of the easement? 

3. Under the 1952 grant, what land was the easement appurtenant to?

4. Did the plaintiffs acquire any right to use their easement in conjunction with parcel C?

5. On what grounds did plaintiffs contend it was not a misuse to use of the easement in connection with non-dominant land? Did the court agree?

6. Did the court grant the defendants’ counterclaim for injunctive relief to enjoin the plaintiffs from using the easement in connection with parcel C? 

7. How did the court describe the “only issue” in the case, and how did the court decide that issue? 

8. Why didn’t the dissenting judge think that the doctrine of “balancing equities or relative hardship” was appropriate in this case? 

9. With this case in hand, what would you advise a client to do in a similar situation—to simply go ahead and assume they can extend the use of their easement across parcel “A” to access additional land, or to incur the expense of negotiating with the servient owner?? Wouldn’t you have a duty to your client to point out that “just taking” what you want is condoned by the courts?

Problem:  Developer has purchased a large open tract of land that is surrounded by residential neighborhoods. The plan is to divide the tract into 70 lots and build houses on them. The only easy access to the tract is an old easement of way, which runs directly to a major avenue. Currently the easement is only a dirt track cutting between several nice homes. Fearing that the easement will become a busy and noisy street, the homeowners object to the developer’s plan to widen it to 4 lanes. Based on Brown v. Voss and Restatement § 4.10 (p. 687) how should the case come out? 

City of Pasadena v. California-Michigan Land & Water Co. :
1. What did the defendant do that aggrieved the plaintiff? 

2. On what theory did the plaintiff claim that it was wrong for the defendant to lay its pipe in the five-foot easement? 

3. The court said (in a portion of the case omitted from the edited version in your book) that the determination of this appeal “turns upon the rights which the owner of the servient tenement retains in the land over which he has granted an easement for the laying of water pipes.” What use is the servient owner permitted to make of the land subjected to an easement?

4. Is the servient owner permitted to transfer the rights he retains to make various uses of the servient land? 

5. But didn’t plaintiff have the right to occupy the entire five-foot width of the easement, as specified in the grant that created the easement? Why didn’t that give plaintiff the right to exclude others from occupying the same five-foot strip? 

6. What if, at some future time, plaintiff really did need the whole strip, and the defendant’s pipes got in the way? Who would have priority? 

Fairbrother v. Adams:

1. According to the court what was the technical name of the rights to hunt and fish that were conveyed along with the 3-acre parcel that was granted in fee? 

2. On the basis of what language did the court conclude that the grantee received exclusive hunting and fishing rights? 

3. Do you think the grantors really meant to give up so extensive an interest on their own farm? Isn’t there at least an ambiguity on the issue? At any rate, on the basis on what principle did the court indicate that any such ambiguity should be resolved?

3. On what basis did the court conclude that the profit à prendre was alienable by the grantee? 

Assignability and Divisibility of Easements in Gross (p. 698-99)

1. Did the original common-law rules allow easements in gross to be assigned or transferred? 

2. What is the modern American (Restatement) position on the transferability of easements and profits in gross?

3. Review question: Under what circumstances are easements appurtenant transferable? Can an appurtenant easement be transferred while retaining the dominant tenement?

4. In the Problem on p. 699, should the electric company be able to transfer an undivided right to use its easement to the cable company?  Would allowing it to do so be consistent with the Pasadena case?

Reading # 22

Covenants and Equitable Servitudes

Important note: pp. 701-06 is background material only: Skim)

Orange & Rockland Utilities, Inc. v. Philwold Estates, Inc. (Supp.):

Draw a small map showing the river and the general relationship of the parcels of land that were carved out of the original Bradford tract, and the land-use restrictions/easements imposed on them.

1. Who were the plaintiffs in this case? Which part of the original Bradford land did they own? What restrictions or easements (such as hunting rights) applied to their land?

2. When “exclusive hunting and fishing rights” were created, who was the beneficiary of those rights? Who owned the parcel that was the subject of those rights? What land did this beneficiary own at the time?

3. At the time this case arose, who owned the remaining west bank land and the exclusive hunting & fishing rights?

4. What was the plaintiff (O & R) seeking in this case?

5. What are the 3 factors that determine whether a covenant restricting land use “runs with the land”?  

6. Did the original parties (Bradford and Crane) intend the restrictive covenant to run with the land?

7. On what basis did the court decide that the covenant “touches and concerns” land?

8. What is privity of estate, and on what basis did the court find it here?

9. On what basis does § 1951, subd. 2 of the Real Property Actions and Proceedings Law authorize a court to declare that a restriction on land use is no longer enforceable?

10. Did the court decide that the restriction to hydroelectric use in this case was enforceable or that it was extinguished?

11. What was the reason that O & R was no longer able to use the land for hydroelectric generation? Was this reason cited by the court as relevant to “balancing the equities” in applying § 1951?

12. Didn’t elimination of the restrictive covenant limiting O & R’s use to hydro generation have the effect of destroying the value of Mr. Wechsler’s easement?

Riverton Community Assoc. v. Myers (Supp.):

1. What was the Association suing for? 

2. When is a covenant deemed to “‘touch’ or ‘concern’” the land?

3. What were the common facilities that the covenant assessments were used to maintain?

4. Why did the lower {“Supreme”} Court say the covenant to pay assessments did not "touch" or "concern" the land? 

5. For what reason did the Appellate Division conclude that the Supreme Court erred in holding that the covenant did not "touch" or "concern" the land? 

Malley v. Hanna (Supp.):
1. What was the specific burden imposed by the restrictive covenant in question?

2. Did both the plaintiff (Malley) and the defendant (Hanna)s trace their title back to the same original grantor? Who was that?

3. On what ground did lower court dismiss the complaint?

4. In what year was the covenant first created. Between whom was it created, and in what connection?

5. Did defendants ever agree to be bound by the covenant? Did they even have any reason to know it existed?

6. In what year was the Malley parcel originally conveyed out by the original owner, Brown Brothers? 

7. What is necessary in order to establish the privity requisite to enforce a covenant against a later purchaser of the burdened land?

8. Is this the same rule for showing privity that the court recited in the Orange & Rockland case, which the court cited for the rule in Malley v. Hanna?

9. Did the court find that the requirement of vertical privity was met in this case?

10. Did the court find that there was a “common plan or scheme” of development here, or did it dispense with the need?

Tulk v. Moxhay (Supp.):

1. What was the plaintiff’s interest in the land in question in this case?

2. What was the specific burden imposed by the restrictive covenant in question?

3. Did defendant ever agree to be bound by the covenant? Did defendant even know about it?

4. What was it that defendant proposed to do and plaintiff objected to?

5. Why did the court consider it inequitable to deny enforcement of this covenant against defendant, who bought the burdened land with notice of the covenant?

6. Notice the “precedent” rule mentioned by the court—“if there was a mere agreement and no covenant, this Court would enforce it against a party purchasing without notice of it.” If O contracts to sell her house to B1 and then, before the deal is closed, she sells to B2, who knows about the contract with B1, is B1 entitled to enforce the contract of sale against B2 (who bought with notice)? The answer is yes. Explain how the principle underlying this result supports the result in Tulk v. Moxhay.
Shalimar Association v. D.O.C. Enterprises (p. 726)

1. What did the Shalimar homeowners want the court to do with respect to the golf-course property? What did the new owner want to do?

2. Were there any recorded restrictive covenants limiting the use of the golf-course property to use as a golf course? How were the restrictions allegedly created?

3. When the new owner bought the golf course, was it aware that sales representations had been made saying the use would be restricted to a golf course?

4. What did the court say was the “issue” in this case?

5. Do courts tend to favor or disfavor restrictions on land use? Why?

6. Does the Statute of Frauds require a writing in order to create a land use restriction? Why should it?

7. Did the parol evidence rule keep out evidence of the oral promises concerning the golf-course restriction?

8. The new owner claimed that its “sole duty” was to see if there were any restrictions recorded in the public records. Did the court agree?

9. What about the new owner’s “economic frustration” arguments, namely, that operation of the golf course was no longer profitable, which was a changed condition that should make the restrictions no longer enforceable? 

Reading # 23

Termination of Easements & Other Servitudes
Crimmins v. Gould (TWEN)

1. Who was the servient owner?

2. What relief was the servient owner seeking in this case?

3. What was the alleged overuse or misuse of the easement in this case?

4. Is it normal the overuse or misuse of an easement results in its termination?

5. Did the court allow the termination of the easement? On what ground?

Orange & Rockland Utilities v. Philwold, Part III only (Supp.; reprise):

1. Would Part III of this case have come out the same under the Restatement §7.10 on p. 767?

Rick v. West

1. Plaintiffs were suing for a declaratory judgment. What did they want the court to declare? Who opposed it?

2. On what basis did plaintiffs contend that wording in the covenant (Paragraph EIGHTH) allowed an exception to the restriction? Did the court agree? 

3. What was plaintiff’s argument concerning alleged “changes in the neighborhood” about? Did the court agree?

4. Most of the 62-acre parcel had been rezoned for industrial use. Why isn’t this a major sort of change of conditions that make the residential restriction obsolete?

5. Why should one homeowner be able to hold up the construction of a hospital, which would be a benefit to many people?

{end}
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