The Common-Law Estate system


• Fee simple absolute


   • Fee simple determinable


   • Fee simple on condition subsequent


   • Fee simple on executory limitation


• Fee Tail


• Life Estate


• Term of Years


• Periodic Tenancies


• Tenancy at Will

Ways of transferring seisin:



• Subinfeudation



• Substitution

... until the Statute Quia Emptores (1290)

Today's successors:


• Subinfeudation →  "subletting"


• Substitution   →  "assignment"

Estates are classified according to:



• Potential Duration



• Time of enjoyment



• Dignity  (freehold vs. non-freehold)
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Estates classified according to

Potential Duration

The FREEHOLD estates:


• Fee simple absolute


   • Fee simple determinable


   • Fee simple on condition subsequent


   • Fee simple on executory limitation


• Fee Tail


• Life Estate

The Non-FREEHOLD estates:


• Term of Years


• Periodic Tenancies


• Tenancy at Will

* * *

Estates classified according to

Time of enjoyment


• Present interests (possessory, “tenancies”)


• Future interests (e.g., remainder, reversion)
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Fee simple absolute.. 
the "Greatest"

• Duration: Potentially perpetual


• All other estates are "carved out of" it.


• Typical Creating Words:




.. "to A and his heirs"


( escheat

Fee simple determinable.. 

• a.k.a. fee simple on special limitation

• Duration: Potentially perpetual


• Key feature: the "special" limitation


• Typical Creating Words →

  ..words of fee simple (“heirs”) plus words of duration





   (during, while, until, so long as):

Example: 

.."to A and his heirs as long as the land is a farm"


• Right to repossess: "possibility of reverter"

Fee simple on condition subsequent.. 

• Duration: Potentially perpetual


• Key feature: the "condition subsequent"


• Typical Creating Words →

  
..fee simple (heirs) plus words of condition 



plus (generally) words of re-entry
Example: 

.."to A and his heirs but if the land ceases to be used as a farm, then the grantor may re-enter"


• Right to repossess: → "right of re-entry"



..also called: "power of termination"

Some differences between:
Fee simple determinable      Fee simple on cond subseq
• possibility of reverter

• right of re-entry

• automatic



• requires election
• non-waivable


• waivable

• words of duration

• words of condition, re-entry
• holdover prcdg is OK

• holdover prcdg is not OK
Defeasible estates less than the fee simple 

• lease counterparts 


• Fee simple determinable →  

"lease on conditional limitation"


• Fee simple on condition subsequent →  






  "lease on condition"

Enforcement of defeasance:

   • ejectment

   • forcible entry and detainer proceedings

   • In New York:

• a summary holdover proceeding

• a summary non-payment proceeding

  • around 300,000 filed per year in NYC 

  • in 200,000 tenant defaulted

  • in 90% of non-default cases, 

tenant appears w/o attorney

“Forfeitures are not favored”

Red Hill Outing Club v. Hammond

• conditions subsequent → strictly construed

• interpretation is confined to face of deed




(no “extrinsic” evidence of intent)

       • resolve all ambiguities against forfeiture


• rule of “substantial compliance”

..also

• waiver


• estoppel


• “relieve against” forfeiture

• require “express and unambiguous” forfeiture






Station Associates v. Dare County
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Restraints on Alienation


• Legitimate purpose


• Reasonably Limited in Extent (Impact)


• Reasonable Duration

Problem of Permanency
Two basic approaches:

  • Cut off old restrictions (e.g., RPL § 345)

  • Provide for non-enforcement (e.g., RPAPL § 1951)

Two basic approaches:

  • Cut off old restrictions (e.g., RPL § 345)

A condition subsequent or special limitation relating to land use is extinguished unless a "Declaration of

Intention" is filed & renewed in local recording office as follows:


Initial: 27-30 years after creation of condition



 subsequent or special limitation


Renewals: every 10 yrs thereafter.

If no filing on time: extinguishment

  • Provide for non-enforcement (e.g., RPAPL § 1951)

“No restriction on the use of land...[including by covenant, special limitation or condition subsequent created after 9/1/58] shall be enforced if, at the time, the restriction is of no substantial benefit to person seeking enforcement either because (a) its purpose is already accomplished or (b) its purpose cannot be accomplished, due to change of circumstances or otherwise.” 

Fee Tail

(  “to A and the heirs of his body”

          ( “to A and the heirs male of his body”

 ( “to A and the heirs female of his body”

 ( “to A and the heirs of his body ...”

( estate of special inheritance 

 ( lineal descendants only (not collateral heirs)

( Statute de Donis (1285)

 ( prohibited “disentailing conveyances”

 ( abolished the “fee simple conditional”

( grantor retains a reversion
           or may grant a remainder...

Life Estate


• Duration: for the life of some specific person


• Key feature: always has remainder or reversion


• Typical Creating Words →

  
..to A for life 

  
..to A for life, remainder to B and her heirs

  
..to A for the life of C





→ life estate pur autre vie

Nelson v. Parker
Alienability of life estates..
Doctrine of Waste

The non-freehold estates


• Term of Years -- "on or before a definite date"


• Periodic Tenancies -- from month to month, etc.


• Tenancy at Will -- until party ceases to will, dies

Future Interests

Five Kinds of Future Interests:


• possibility of reverter


• right of re-entry


• reversion


• remainder


• executory interest


Classifications:

A. • Retained by the grantor (or transferor)

• reversion 


• possibility of reverter


• right of re-entry

      • Conveyed to a Third Party

• remainder


• executory interest

  B. • Following a fee simple defeasible estate

• possibility of reverter


• right of re-entry


• executory interest

      • Following a "lesser" (particular) estate

• reversion


• remainder

   
• executory interest (with gap or cut-off)

         • right of re-entry (mainly, after leasehold)

Estates classified according to

Time of enjoyment


• Present interests (possessory, “tenancies”)


• Future interests (e.g., remainder, reversion)
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Palm Springs case:
“to  A   and his heirs so long as the land is used for

 agricultural purposes, then to B and his hears”

$5 million   --    market value of the land

  • 2 million   --    value of A’s present interest (assume)

  • 3 million   --    value of B’s future interest 
The present value of $100 to be received in a future year.

6% interest

(6% of $100 = $6 per year)
Eventual Value
                                       Present value



       $100

if you have to wait 1 year       $94.34
         100

if you have to wait 2 years
88.00
         100

if you have to wait 3 years
83.96 

         100

if you have to wait 4 years
79.21
         100

if you have to wait 5 years
74.73
         100

if you have to wait 6 years
70.50
         100

if you have to wait 7 years
66.51
         100

if you have to wait 8 years
62.74
         100

if you have to wait 9 years
59.19
         100

if you have to wait 10 years
55.84
         100

if you have to wait 11 years
52.68

         100

if you have to wait 12 years
49.70
         100

if you have to wait 13 years
46.88
         100

if you have to wait 14 years
44.23
         100

if you have to wait 15 years
41.73
           ..                          ..          ..          ..          ..           ..

         100

if you have to wait 20 years
31.19

           ..                          ..          ..          ..          ..           ..

         100

if you have to wait 50 years
  5.43

           ..                          ..          ..          ..          ..     
         100

if you have to wait 100 years
  0.29      
Some Key Medieval Rules on Seisin:

• Livery of Seisin ("feoffment")


• No Springing Interests


• No Shifting Interests

No Springing Interests


• No livery with effect in futuro


• No abeyance of seisin

• No livery with effect in futuro
  “to A and his heirs from and after my death”
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        (Seisin cannot spring out of grantor to A.)

Today → A gets an "executory interest"


• No Abeyance of Seisin

  “to A for life 

     and one day after A's death to B and his heirs”
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(Seisin reverts to grantor for the one day 


and can't later spring out of grantor to B.)

Today → B gets an "executory interest”

• No Shifting Interests


• A future estate could not cut off seisin



• "a fee cannot be limited upon a fee"



• "a condition cannot be limited in a stranger"

  "to A and her heirs, but if liquor is served on the


 property then to B and her heirs.
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          (B's seisin cannot cut off A's seisin)

Today → A has fee simple on executory limitation



    B has executory interest
Contingent and Vested Remainders:

Contingent:



1. to unascertained persons



2. to unborn persons



3. condition precedent on eligibility to enjoy


Vested:



All except contingent

Some Contingent Remainders:

  "to A for life, then to B and her heirs if B graduates 


from college"

  "to A for life, then to B and her heirs if B graduates 


from college within 5 years of my death"

"to A for life, then to B and her heirs if B survives A"

   "to A for life, then to the heirs of B (a living person)"

   “to A for life, then to B and her heirs” --???


(A is 5 years old, and B is in her 80’s)

Remainders – vested subject to divestment
Compare: 

"to A for life, then to B and her heirs if B survives A, otherwise to C and her heirs"

(= contingent remainder)
    "to A for life, then to B and her heirs, 

but if B predeceases A, then to C and her heirs"

(= vested subject to divestment)

  "to A for life, then to B and her heirs if B graduates 


from college within 5 years of my death"








(= contingent remainder)

   "to A for life, then to B and her heirs, but if



B does not graduate from college within 5



years of my death, then to C and her heirs"

(= vested subject to divestment)

"to A for life, then to B and her heirs if B marries C"

"to A for life, then to B and her heirs if B marries C

 before the death of A" (B has remainder)

"to A for life, then to B and her heirs if B marries C

 after the death of A" (B has executory interest)

"to A for life, then to B and her heirs if B marries C

 before or after the death of A"

      (B has a cont rmdr and exec’y int in the alternative)

Trust:
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Typical uses (historical):


( conveyance to an alien


( conveyance to a married daughter 


( conveyance to a churchman

Statute of Uses (1536)
Goal: To get rid of "uses" (trusts)



...to eliminate the trustees

Method: To execute the uses,

  i.e., convert the equitable interests into legal interests


   (= transfer the legal title to the beneficiaries).

Example:

“to T and his heirs in trust for A for life then to B and her heirs”

Result: 

  →A has a legal life estate

  →B has a legal remainder in fee simple absolute

  →T has nothing (no legal title as trustee)

 Another Example:

“to T and his heirs in trust for A for life, then one day after A’s death to B and her heirs”

Result: 

  A has a legal life estate

   B has a legal springing interest (= an executory interest)
  
…and, O has a reversion for the one day 

How to create equitable titles (trusts):

1. Feoffment to Uses

2. Bargain and Sale

3. Lease and Release

1. Feoffment to Uses

O conveys to:

  • "to T and his heirs to the use of A and his heirs"

→ bare legal title in T

→ beneficial title in A

  • "to T and his heirs" (w/o consideration)

→ "resulting use" in O

→ bare legal title in T

  • "to T and his heirs to the use of A for life"

→ equitable life estate in A

→ "resulting use" in O (eq reversion)

→ bare legal title in T

How to create equitable titles (cont’d):

2. Bargain and Sale

= a promise to sell with consideration paid to seller
Example 1: O bargains and sells “to A and his heirs”

→ equitable fee simple in A

→ bare legal title in O

Statute of Uses executes the use

      → gives the legal title (F.S.A.) to A

Example 2: O bargains and sells 

           “to A for life, remainder to B and her heirs”

→ equitable life estate in A

→ equitable remainder in fee to B

→ bare legal title in O

Before the Statute of Uses:

  O has legal title, as trustee for A & B

  A has an equitable life estate

  B has an equitable remainder in fee simple absolute

After the Statute of Uses executes the uses:

  O has nothing

  A has a legal life estate

  B has a legal remainder in fee simple absolute

Statute of Uses executes a springing use:
O bargains and sells 

   “to A for life, and one day after A dies to B and her heirs”

→ equitable life estate in A

→ equitable executory use in B

→ one-day "reversion" in O 

                            cf. “resulting use”
Before the Statute of Uses:

  O has legal title, as trustee for A & B

  A has an equitable life estate

  B has a springing use in fee simple absolute



 
  (= equitable springing interest)

     …and, O has the right to the seisin for the one day

After the Statute of Uses executes the uses:

  O has no legal title as trustee

  A has a legal life estate

  B has a legal springing interest (= an executory interest)
  
…and, O has a reversion for the one day 

Statute of Uses executes a shifting use:
O bargains and sells 


“to A and his heirs, but if A dies without

 
     graduating from college, to B and her heirs”

→ equitable fee simple subject to execy use in A

→ equitable executory use in B

→ bare legal title in O

Before the Statute of Uses:

  O has legal title, as trustee for A & B

  A has an equitable fee simple subject to a shifting use

  B has a shifting use

After the Statute of Uses executes the uses:

  O has nothing

  A has a legal fee simple subject to an executory lmtn

  B has a legal shifting interest (= an executory interest)
 The Rule in Shelley's Case

 I. "to A and his heirs"


II. "to A for life, remainder to A's heirs"



• A gets a fee simple



• no contingent remainder to heirs

The Doctrine of Worthier Title

• wills 


• inter vivos grants:


   "to A for life, remainder to O's heirs"



 • A gets a life estate



 • O gets a reversion

Destructibility of Contingent Remainders


→ must vest before end of supporting life estate

Rule against perpetuities:

Compare:

 • “to A for life, then to A’s first child, and his heirs.” 




(must vest within a life in being – A’s) 

• “to A for life, then to A’s first child who reaches 

     age 21, and his heirs.” 



(must vest within a life in being plus 21 years) 

• “to A for life, then to A’s first child who reaches age 

     age 25, and his heirs.” 



(might vest after a life in being plus 21 years) 

Remainders – vested subject to divestment (redux)
Compare: 

"to A for life, then to B and her heirs if B survives A, otherwise to C and her heirs"

(= contingent remainder)
    "to A for life, then to B and her heirs, 

but if B predeceases A, then to C and her heirs"

(= vested subject to divestment)

  "to A for life, then to B and her heirs if B graduates 


from college within 5 years of my death"








(= contingent remainder)

   "to A for life, then to B and her heirs, but if



B does not graduate from college within 5



years of my death, then to C and her heirs"

(= vested subject to divestment)

 Estate of Anderson (p. 380)

C.M. Anderson → 

   ◦Trustee for education of nieces/nephews: 25 yrs

   ◦ then to Howard W. Davis if he survives 25 yrs

   ◦ otherwise to heirs of body of Howard W. Davis

Howard’s problem = 53 years old

   (can’t use it; can’t convey it; can’t even “will” it; 
he needs to get rid of that “25 yr” interest)

◦Why was the nieces/nephews interest contingent?

◦What would make it vest? [receive edu benefits]

◦Problem? 

     Some may receive edu benefits after 21 yrs;

       but what if all “lives” died in 1st four yrs?

[there’d be vesting after “life in being + 21 yrs”]

◦Why was “heirs of body” interest contingent?

◦What would make it vest? 

[Davis’ death before 25 yrs + determination of “heirs”]
◦Problem?? 

     If “heirs of body” isn’t determined till end of

  the 25 yrs, & all “lives” died > 21 yrs before..

Solution: ◦ “wait & see”

  ◦ abolition of “all or nothing” (class gifts)
  ◦ Implied “savings clause”

Symphony Space v. Pergola Properties (p. 390):

D’s assignor sold a theater/commercial building 
    to P (non-profit) for $10,010:
• $10,000 P/M mortgage 

• leaseback of non-theater space @ $1 per year 

• repurchase option (for 1987, 1993, 1998 and 2003
    Purpose: tax exemption

After D alleged that P defaulted on mortgage, 

    P sued for declaration→“repurchase option invalid”

=========

Suppose Broadwest lawyers had presented draft agmt

 w/ option language naming closing dates “in any of 

 the calendar years 1987, 1993 and 1998” (omitting the

 fatal 2003 exercise year).

Should the case come out the same if :

   • Symphony Space suggested adding year 2003

         (knowing about Rule agn Perpetuities)
   • Symphony Space suggested adding year 2003

  (not knowing about Rule agn Perpetuities)
   • Broadwest suggested adding year 2003

     
          (Sym Space knew about Rule agn Perpetuities)
   • Broadwest suggested adding year 2003

         (Sym Space didn’t know about Rule agn Perpetuities)
= the actual case
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