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IN TAKING THIS EXAMINATION, YOU ARE REQUIRED TO COMPLY WITH THE SCHOOL OF LAW RULES AND PROCEDURES FOR FINAL EXAMINATIONS.  YOU ARE REMINDED TO PLACE YOUR EXAMI​NATION NUMBER ON EACH EXAMINATION BOOK AND SIGN OUT WITH THE PROCTOR, SUBMITTING TO HIM OR HER YOUR EXAMI​NATION BOOK(S) AND THE QUESTIONS AT THE CONCLUSION OF THE EXAMINATION.


DO NOT UNDER ANY CIRCUMSTANCES REVEAL YOUR IDENTITY ON YOUR EXAMINA​TION PAPERS OTHER THAN BY YOUR EXAMINATION NUMBER.  ACTIONS BY A STUDENT TO DEFEAT THE ANONYMITY POLICY IS A MATTER OF ACADEMIC DISHONESTY.


This is a closed book examination.

GENERAL INSTRUCTIONS:

This examination consists of a total of 16 short-answer questions based on 3 fact situations. Answer the short-answer questions in the spaces indicated (unless you are using the SecureExam laptop system). There is no official space limit, and you may continue answers on the back of the page (clearly numbered). However if you exceed the allotted space (about 7 or 8 lines for Secure Exam) you are probably including irrelevant information and losing time. A significant portion of a lawyer’s skill, and your grade, depends on the ability to discern the relevant from the non-relevant. 
Each short-answer question will have roughly equal weight. You will be graded more on the quality of the explanations that you give for your suggested resolutions than on how you think the issues would be resolved. If you think there is a strong argument or consi​dera​​tion weighing against the position you take, state it. Remember to keep your reasons on point. Do not circle around your point. Aim for the bull's eye. You have about 11 minutes per short-answer question.

Important note: If you are using SecureExam and any part of your answers is written in a Bluebook or otherwise has been placed in the large brown envelope collected by the proctors, be sure to write “contains answers” conspicuously on the front of the envelope and make sure the answer material is conspicuously placed in the envelope. Failure to do so may mean that material in the brown envelope will not be graded. 

I.

Excalibur Pharmaceutical Co. developed a drug known a Destrinol, which was designed to improve brain and memory functions, particularly in older patients. The drug received FDA approval and was on the market for several years when reports started coming in of cerebral bleeding, sometimes fatal, associated with its use. Most alarming of all, these incidents seemed to be occurring among college students—a group not normally prone to strokes but, as it turned out, a fairly big consumer group for Destrinol. 

As the adverse reports accumulated, certain members of the personal-injury bar started to take an interest. Lawsuits were filed and a long process of discovery began. 

One day, a plaintiff’s lawyer in Minneapolis, Lars Mortensen, unexpectedly received an unsolicited package of papers in a plain envelope. The envelope was postmarked in a town in New Jersey where Excalibur happened to have its head office. The papers turned out to be a summary of a program that Excalibur used in seeking FDA approval and then promoting Destrinol in the market place. In part, the program consisted of having staff writers at the company prepare “research” papers based on selected subsets the company’s pool of existing data and then finding prominent medical researchers to sign and publish these papers as though they were their own. 

There was no indication that anything was falsified per se, except for the fact that, apparently, only favorable subsets of the data were used and the prominent doctors who signed the papers as “authors “ did not actually do the research or writing. Some of the company’s in-house data showed a higher death rate than that indicated by the published “ghostwritten” papers, but these data were not, of course, mentioned or used. 

Mortensen took depositions of two of the prominent researchers named as authors of suspected ghostwritten papers, and they admitted the ghostwriting and revealed its essential details. Senior management at Excalibur immediately saw they had a significant problem. The president of Excalibur held consultations with a senior partner of Jarvis and Malloy, an outside law firm. They decided that, as their first task, they should set out to learn how much ghostwriting had been done by company employees, how fair and representative the ghostwritten papers were, and so on. The law firm, J & M, was retained to oversee this investigation. By talking with lower-level (non-management) employees of Excalibur, lawyers from J & M compiled a large dossier of documents and reports.  

Mortensen’s well-informed questioning of the two prominent researchers at the depositions led Excalibur management to think there was a serious leak within the company’s own ranks. To pursue this suspicion, Excalibur made a demand (as part of its discovery) that the plaintiffs turn over copies of any documents they “may have received from non-public sources” describing Excalibur’s FDA approval process and marketing efforts. Mortensen supplied a copy of the package of papers he’d received anonymously in the mail. Excalibur immediately moved to suppress the papers, arguing that they were “stolen” and any possession or use of them would be a “violation of its rights.” Mortensen countered by demanding a copy of the dossier of documents and reports compiled by J & M. lawyers, as well as any written summaries of consultations between the Excalibur president and the senior partner of J. & M   Excalibur refused both demands, citing the attorney-client privilege. Mortensen also demanded a list of all company employees who had been involved in writing “any research papers on Destrinol.” The list was supplied, but when Mortensen tried to schedule meetings to interview employees named on the list, the employee replied with form letters stating that “on advice of counsel, all commu​ni​ca​tion about the case was forbidden between Excalibur employees and attorneys for the plaintiffs” in the case. 

1. Would the attorney client privilege permit Excalibur to refuse to reveal what went on in the consultations between its president and the senior partner of J. & M.? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

2. Would the attorney client privilege support Excalibur’s refusal to supply Mortensen with the demanded dossier of documents and reports?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

3. Did Mortensen act violate any ethical rules with respect to the papers he’d received anonymously in the mail? Can he ethically try to use them if, in fact, they were property belonging to Excalibur?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

4. Could Mortensen ethically have refused to look at the papers received in the mail on the grounds that he finds doing so repugnant (“gentlemen do not read other gentlemen’s mail or private papers”)? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

5. Would it be all right for Mortensen to contact Excalibur employees privately in order to gain information about the case? Was it all right for J & M to try to prevent communication between Excalibur employees and Mortensen? (Suppose he wants to offer releases from possible wrongful death actions in exchange for information.)

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

II.


Erwin K. Fredd was assigned by Judge Sorbes to represent Larry Vicor, who had been arrested and accused of robbing the Garvin Jewelry Store. The arrest occurred after a usually reliable informant told police that Vicor was the one. At the time of the arrest the police made a thorough search of Vicor’s home but found none of the stolen items. A couple of hours later, however, Leo Garvin, the owner of the jewelry store, picked out Vicor’s picture in a mug book and said he did it. 


During his first visit to see Vicor in jail, Fredd made it clear that he wasn’t asking Vicor to admit guilt or claim innocence. “That’s for the judge and jury,” he said. Fredd did, however, ask Vicor if “they” might find something that could be used against him, and Vicor said no, except one thing. That morning he’d given his girlfriend a small diamond bracelet and, since his girlfriend was essentially living on public assistance, it might arouse suspicions if she wore the bracelet around other people—like, for example, when the police came for their expected visit at her place to ask her about Vicor. “They might claim I got it in that robbery,” he explained. In accordance with Fredd’s policy not to ask clients about innocence or guilt, he didn’t ask Vicor the rather obvious follow-up question: “Well, did you?” 


As Fredd was exiting the jail after the initial interview, it occurred to him that it might be a good idea to get word to Vicor’s girlfriend that she shouldn’t let herself be seen with the bracelet. Seizing a chance to get two birds with one stone, he went to tell her himself. However, when Fredd explained to her where Vicor was spending the night, and added that she’d best not wear the bracelet, she immediately took it off and handed it to Fredd saying: “I don’t need no stolen blingies.” Before he realized what he was doing, Fredd already had the bracelet in his hand, and Vicor’s girlfriend refused to take it back. So Fredd took the bracelet back to his office and locked it in his safe.


Meanwhile, Garvin (the jewelry store owner) was asked to view a line-up downtown to confirm his identification. The first group they showed Garvin did not include Vicor. Even so, Garvin picked out the third guy from the left and said: “I think that’s the one.” A few minutes later, Garvin was presented with a line-up that included Vicor himself and this time Garvin said: “Wait a minute,” pointing to Vicor. “That’s the one.” The prosecutor, Melanie Briggs, decided not to tell Fredd about the misidentification in the initial line-up, chalking it off to momentary confusion. On the contrary, the prosecutor told Fredd: “The jeweler picked your client in a line-up as the guy who did the job. I think you’d better get your client to take a plea.” 

Vicor turned down the plea offer and, a couple of months later, was on trial. Unfortu​nately for Vicor, while the trial was in progress his girlfriend learned by chance that he’d been two-timing her with a stripper from Queens. She was furious. When Vicor sheepishly confirmed the story to her during the next visitor’s hours at the jail, she went straight to the police and told them about the bracelet. The information was quickly relayed to prosecutor Briggs, who received it with a smile.


In court the next morning prosecutor Briggs called Vicor’s girlfriend to the stand. Fredd heard Vicor emit a distinct “uh-oh,” but he was otherwise completely in the dark. The girlfriend testified that Vicor had given her a diamond bracelet and also described how Fredd had later told her not to wear it and how glad she was that Fredd took it away. The judge asked the prosecutor if she wanted to move to disqualify Fredd but, sensing that victory was at hand, Briggs said no. Fredd made no effort to withdraw from the representation of Vicor, but he did decline to cross-examine Vicor’s girlfriend. 


The prosecutor demanded the bracelet, and Fredd initially refused to produce it, claiming attorney-client privilege. It constituted, he said, “information relating to the representation” of Vicor. However, when the judge ordered him to produce the bracelet, he entered an objection for the record, but he produced it promptly. Vicor now wants to get on the stand and testify that he found the bracelet. Fredd asks him privately: “Is this true?” and Vicor replied, “Not exactly, but close enough.”  He explained that he’d bought it from a friend of the stripper using money he’d gotten from a drug deal the week before. “But,” he observed, “I can’t go and tell them about that.” 


Vicor insisted on testifying and, though he feared that Vicor might perjure himself, Fredd gave in. On the stand, however, Fredd did not ask Vicor where he got the bracelet, but only: “Did you steal the bracelet from the Garvin Jewelry Store, or from anybody else?” Vicor firmly said “no.” On cross-examination, the prosecutor got more to the point and asked Vicor where he got the bracelet and he said “I bought it.” The prosecutor asked where, and he said “From a friend,” mentioning a name. The prosecutor asked where he got the money, and he said “It was just some money I had. Saved up from stuff I did.” “Like what stuff?” the prosecutor pressed on, and Vicor replied: “Oh, I do lots of different things. Laborer, mostly. Odd jobs. Playing pool. You know, stuff.” 


In the end, the prosecutor never actually introduced the bracelet into evidence. Her reason was that, in private conversations, Garvin could not positively identify the bracelet as coming from his store, and he would be unwilling to do so on the stand. It was “like” ones that he carried, he said, but he couldn’t go any further than that. So, rather than risk a withering cross-examination of Garvin, and a possible disaster for her case, the prosecutor decided to stand pat, concluding she was already ahead. In her closing argument to the jury the prosecutor stressed that, given the way the defendant’s counsel had conducted himself with respect to the bracelet, no reasonable person could doubt where it came from, or who took it. 

6. Did Briggs do anything ethically questionable in telling Fredd simply: “The jeweler picked your client in a line-up as the guy who did the job,” omitting to mention the misidentification? (Do not discuss constitutional issues. You may assume that, under the circumstances, no constitutional violations occurred.) 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

7. Knowing that she didn’t have any evidence to prove that the bracelet came from the jewelry store robbery, was it all right for prosecutor Briggs to argue for the inference that it did, thereby implicating Vicor in the crime? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

8. Did Fredd do anything ethically questionable in not taking the initiative to tell Briggs about the bracelet? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

9. Was Fredd correct in asserting that the bracelet was protected by the attorney-client privilege?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

10. Did Fredd have to put Vicor on the stand if Vicor insisted on testifying?  What should he have done about the fact that Vicor was apparently was going to commit perjury? Was Fredd’s questioning within legal and ethical bounds?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

11. Did Vicor commit perjury?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

12. Assume Fredd believed that Vicor did commit perjury during cross-examination, when he said where he got the money. Did Fredd then have any ethical duty to do anything about it?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

III.


Geoff Sarko has represented Rick Theobald in a number of real estate development deals over the past 12 years. One day Rick came to Geoff and, with his usual enthusiasm, announced that he’d come up with a “fabulous possibility.” A farm near the edge of a neighboring town was being foreclosed and he’d heard that a large national discount chain, Wallmark Inc., was looking for a new site in the area. He figures that, with Wallmark as the anchor tenant, he can create a very attractive little mini-mall, which can then be sold to long-term investors at a large profit relative to cash invested. The secret to the large profit percentage is, of course, leverage—borrowing most or all of the money needed to complete the development. Rick offers Geoff a chance to “take a piece” for $150,000 cash. In addition, for representing Rick and the development entity to be formed, Geoff would get his usual legal fees—paid on a current basis out of the construction loans.

Geoff put up his $150,000 and became a minority investor of the development entity, Highflyer LLC.  Rick was the CEO. With Geoff’s help and active participation in the negotiations, Highflyer obtained commitments for construction financing from the banks. As is usual, the construction loans were to be paid out in installments as the construction progressed. Geoff suggested that, in order to get a lower interest rate and increase the profit for investors (like Geoff), Rick could personally guarantee the loans, which he did.

Excavation began for the mall’s foundations and it was then that they hit a snag. The bulldozers unearthed the first steel barrel when the excavation was about 2/3 done. It quickly became apparent that somebody had buried between several dozen and over 100 barrels of highly toxic dioxin compounds on the property. Everyone knew that the old farmer had gone through some hard times after ICE hauled away his pickers right at the beginning of the 2006 harvest, causing him to lose a whole year’s crop. Maybe he took a payoff to let the barrels be buried? Who knows? Anyway, he’s gone now, and he was practically bankrupt anyhow.

Rick asks Geoff about the legalities of what to do next, and Geoff says he’ll check the environmental regulations. Geoff has never done much hazardous waste law, however, and he’s appalled to find that the applicable regulations occupy several volumes of fine print. The pressure is on, and he knows he can’t fully get up to speed in the short time available. So he does a Google search and finds a couple a magazine articles from which he concludes that removing the known barrels may be an adequate answer. 

This is, unfortunately, a completely wrong answer. Worse, even a casual observer can see that toxic ooze from broken barrels seems to have permeated the soil. When this fact is pointed out, lawyer Geoff realizes that the law probably requires remediation of the soil itself. But the cost of remediating the contaminated soil could financially swamp the whole project. CEO Rick’s first thought is stop everything now. “We may all lose our investments,” Rick reasons,  “but at least I won’t be liable as guarantor on all the construction loans.” 

Geoff, however, has a different idea.  Aware that his legal fees are to be paid from the con​struc​tion loans and will more than make up for his lost $150,000 investment, Geoff suggests: “Why do something that will lose everything for sure? We’ve got an alternative that still gives us a chance to make a profit.” In the end Geoff convinces CEO Rick to try and clean up the barrels on the Q.T., then proceed with the project. This will require, of course, getting loan installments from the banks without telling them about the dioxins.  

Two nights later a team came in with some trucks and hauled off all the dioxin barrels that had already been found within the planned excavation areas. The surrounding soil remained contaminated, but not in a way that was obvious. There was always the possibility of more buried barrels. “But hey!” Geoff points out cheerfully. “Who’s gonna know?” 

A week later the foundations were poured (over contaminated soil), and Rick and Geoff showed up at the lead lending bank to pick up the next installment on the construction loan. They provided the usual completion certificates as to progress to date  (drafted by Geoff, signed in advance by Rick, and handed over to the bank by Geoff). These certificates included a statement that the construction was “in good order” and was in substantial compliance with all state and federal laws. But, of course, no mention was made of the dioxins.   

The mini-mall was nearly finished and all the construction loan installments had been borrowed when the worst thing possible happened. Some phone company workers were putting in a FIOS feeder cable when they hit a dioxin barrel out in what was supposed to be an outer parking lot. As luck would have it, a building inspector happened to be on the site at the time. Within days the whole story about the buried barrels and pervasive contamination of the site was in the newspapers—including the fact that the contamination appears to be seeping out from under the just completed structures. The mini-mall tenants cannot take occupancy as scheduled, the construction loans cannot be repaid and, financially at least, the project is a total bust for its investors and the lenders. 

13. Is there anything ethically questionable about Geoff’s taking a piece of the action in Highflyer, LLC? Is there any way he could have done it ethically?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

14. In recommending how to proceed in dealing with the dioxin barrel problem, are there aspects of Geoff’s conduct where he fell short of fulfilling his duties to his client? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

15. Was there anything in Geoff’s preparing the completion certificates (needed to get the additional construction loan installments) that might be cause for discipline?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

16. Suppose you’re asked to give your expert opinion whether there is any possibility that Geoff could be liable to the lending banks for damages. Is there? 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

